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TAYLOR versus BRANCH. 





“ Under ay averment in a declaration, “ that the instrument was duly presented 
to the maker thereof,” the plauntiff may chew in evidence, that the party was 
diligently sought and could not be found; and it is not essential to aver the 


latter facts specially 


In error froin Lawrence Cireuit Court. 
In this case ‘Taylor commenced an action of as- 
sumpsit against Branch, as endorser of a bond, which 
had been executed by one Campbell. ‘The declara- 


tion averred, “that the instrurment had been duly 


+2 
, closed that the demand was not personal on Camp- 


bell, but had been made at his late residence a da 
’ y 


or two after he had left it. ‘The defendant by ‘his 
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i presented for payment,” gc. and the evidence dis- 


on 
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counsel. moved the Court to instruct the jury, that a 
demand, at the last residence of Campbell; did not 
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sustain the averment, which charge having heen gi- 
ven, the same was excepted to as error. 


Sarro.p, J.—The action was assumpsit, in the 
Circuit Court, brought by the present plaintiff, as 
endorsee of a bond against the defendant as endorser. 
The declaration is in the usual form; charging, with 
other averments, that “the said writing was duly pre- 
sented-and shewn to said Campbell (the maker) for 
payment,” &c. 

During the trial a bill of exceptions was taken by 
the plaintiff. So much of which, as is material, states 
that at the proper time for presentment of the bond 
the agent of the plaintiff, having the bond in _pos- 
session, called at the house of A. P., the late resi- 
dence of said Campbell, in the town of Tuscaloosa, 
from which said Campbell had gone a few days pre- 
vious, and at that time inquired’ of .A. P. if Camp- 
bell wat at his house, and was answered that he had 
left there a day or two before; the agent for plaintifi 
then presented to A. P. the bond, informed him of 
the contents and endorsement, and demanded of him 
payment thereof, which was refused. 

On this, evidence the defendant's attorney moved 
the Court to instruct the jury thata demand and re- 
fusal, at the last residence of Campbell, as above 
proved, would not support the declaration, and they 
must find for the defendant upon the evidence before 
them ; which instructions were accordingly given. 

This charge of the Court is assignied as the cause 
of error. 

Thus the question arisesjwhether, as presenti- 
raent of the boud was not in fact personally made on 
the obligor. was the plaintiff required in his declara- 
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tion to.aver the facts specially, which constitute his 
excuse for not having done so; or was it sufficient, as 
the plaintiff has done, to aver venerally, that the wri- 


ting was duly presented and shewn to the maker for 


payment, t, and under this averment to prove the cir- 
cumstances ” 

[tis said in Chetty on bills 495, note 7, on the au- 
thority of Carth. 509, aud Bayl. 109, that the allega- 
tions should correspond precisely with the facts and 
ev idence ; and where a declaration avers, in the usual 
form, a presentment for acceptance or payment, and 
refusal, the plaintiff can not give in evidence that 
the drawer or maker.can not be found; but that if 
he can not be found it is sufficient to av ef, generally, 
that he was not found, w ithout stating that inquiry 
was made after him. | 

A similar doctrine is also recognized in 2d Siarkve’s 
Ev, 255, au the authority of Bayl He states, “ that 
an allegation of due preseutment, and 4 refiisal to 
pay, W ill not be satisfied by evidence that the ma- 
ker or acceptor could not be found w hen the note or 
bill was due. . : 

The Supreme Court of New York Stewart vs. 
Eden,* has, however, maintained a different doctrine. 
That was an action by endorsees against the execu- 
tors of the payee, the endorser—like this the declara- 
tiou was in the usual form, stating a demand on ‘the 
makers, their retusalto pay &c. ‘There the note was 
presented at the store of the makers, but no person, 
being there, the porter, who demanded payment, went 
into an upper room, where he was informed that the 
makers, were out of town, but that a young man op- 
posite, was their clerk. The note being presented to 
him, he said instructions to pay it had not been deft. 
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Lavingston J. in delivering the opinion of the Court, 
observed, that ipsuch case the declaration might 
state the facts.specially, or make the general allega- 
tion “that the note was presented and payment re- 
fused,” but it had been most usual to pursue the lat- 
ter course. and no good reason could be assigned “for 
departing from it—that the precedents are generally 
in this ‘way, and if in some, the whole matter inten- 
ded to be insisted on as evidence of a demaid be set 
forth, it only proves that either course is good.” He 
cited’ the case of “Sanderson and others vs. Judge,’ 
where the defendant, having absconded, could not be 
found, and no demand was made on him; yet the de- 
claration'stated that the note had been presented to 
him for payment—the facts were held good and suffi- 
cient evidence to support the averment. He dissen- 
ted fromthe contrary doctrine as contained in Bayly 
on Bills, 310, as a nisi prius decision, which is incon- 
sistent with the ‘better ard more uniform practice, 
since'the introduction into general use of bills of ex- 
change and promissory notes. 

No doubt is entertained, nor is the doctrine contes- 
ted in this’ case, but: that the circumstances given in 
evidence were sufficient to excuse the non-presenta- 
tion to the. maker in person: that similar circumstan- 
ces are sufficient to excuse a personal demand is well 


“4 Mass.R. established by. many authorities.» 
45—2John 
R. 274—9 


Wheat.5% ficient to describé a cause of action according to the 


We also hold a8*a. general proposition that it is suf- 


legal effect ; and on this principle, and the authori- 
ties referred to, we are of opinion that the evidence 
was sufficient to sustain the declaration, and that in 
giving the contrary instructions the Circuit Court 
erred ; for which the judgment must be reversed and 
the cause remanded. 
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JAMESON versus COLBURN. 


In order to bring a causé into the appellate Court by error, all the parties must 
join inthe writ—and it is competent for one to use the name of his co-defend- 
eat, without his consent. 


This was a motion to compel Evans, one of-the 
co-defendants below, to join in error. 


CoLuiEr, J.—In order to bring a case into the 
Court, all the parties must join in the writ of error, 
else it will be quashed, or the case dismissed at the 
mere motion of the Court.—Phelps vs. Ellsworth, Cal-, Day’s 
laghan vs. Carr. Coe 
It is competent for one, who considers himself ag-22. 
grieved by a judgment against him, to use the name 
of his co-defendants in prosecuting a writ of error, 
without first obtaining their consent; and if, upon 
the cause coming into the appellate Court, either of 
the plaintiffs in error decline joining in the assign- 
ment of errors, he should be summoned, and on fail- 
ure to join, be severed, and the writ prosecuted by 


, ° : . : 7 j 28 I ’s 
the other. plaintiffs separately —Bradsham, et al. Vs ae, ana 
Callaghan, et uz. — 


The Court, therefore, directs. that the summons 
issue, unless Evans dispense with it, by express 
waiver. 
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MOURE cersus LEP EWITCH. 


Where one ina suit at law, offers in evidence, as a whole, the record and pro 
ceedings of a chancery cause, between the same parties to the suit.—con 
sisting in part © {his own answer, and thé depositions of witnesses, Such re- 


cord is not adinissible as testimony. 


In error from Lauderdale Circuit Court. 

‘This was an action of assumpsit, and was founded 
on an agreement in writing. The jury found for 
the defendant, and the only point of revision here in- 
sisted on, is whether the court below erred iii reject- 
ing,‘as testimony; the record and proceedings of a 
chancery suit, previously decided, between the same 
parties. ‘The record was produced under the gene- 
ral issue, and was offered asa whole, without separa- 
ting the decree from the answer or proofs. 


Taytor, J—This action was brought by the 
Leftwichs’ against Moore, on ai agreement in writit ig, 
entered into ‘betw een the parties, by which ‘Moore 
leased to the Lefiwichs’, for one year, certain salt- 
works, and agreed that he would furnish for the use 
of.said works a sufficient quantity of “water metal, 
for the use of the furnace, &c.; for which the Left- 
wichs’ agreed to pay one hundred dollars pes month 
one half at the end of three months from the 
date of the ‘leaseysand. the remainder at the end 
of the term. Several brea ches, on the it of 
the lessee, are averred in the declaration, the general 
issue pleaded, and a verdict was rendered i the 
defendant below for 1 thre e hundred and fifty dollars. 

On the trial, exceptions were taken to the opinion 
of the Court; and the only: potnt aew insisted on by 
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the plaintiffs in errors is, that the Court erred: in not 
permitting “the defendant below, to read in evidence 
the record and proceedings of the same Court, in a 
case previousiy decided on the chancery side of the 
Court, wherein said Littlebury Leftwich was com- 
plainant, and’said Samuel Moore, and one Richard 
Bandy, defendants.” 

A copy of the record and proceedings which were 
rejected, is inserted in the bill of exceptions; and it 
appears that Bandy, as assignee of Moore, had insti- 
tuted a suit at law, and recovered a judgment in the 
same Court, against Littlebury Leftwich, for the 
amount of rent specified in the agreement. That af- 
ter the recovery of the judgment, Littlebury Left- 
wich had filed a bill against Moore and Bandy, with 
out making Joel Leftwich his co-partner, a party, in 
which bill he alleged the same breaches of the. con- 
tract.by Moore, whieh are averred in the declaration 
in the case under consideration; that Moore was a 
non-resident and insolvent ; and prayed and obtained 
an injunction, staying further proceedings: on. the 
judgment recovered by Bandy.against him. On°fi- 
nal hearing upon the bill, answers and proof, the 
injunction was dissolved, and the billdismissed. In 
the decree dismissing the bul, the chaneellor expres- 
séd the opinion, that it contained no equity, and that 
if it did, the complainant’s proof was insufficient to 
authdrise a recovery—the defendants, in their’ an- 
Swers having denied all the material allegations of 
the bill! . It is contended-for the defendants in error, 
that “ the record and proceedings” in the cliancery 
suit were correctly rejected—that for several reasons 
they were not competent testimony. I deem it ne- 
cessary to examine only one of them, as on this ground 








CASES DETERMINED 


MOUKE U8. CEFTWICH. 


the Court are unanimously of Opinion they were pro- 
perly excluded: that 1s, that even if it be admitted 
the decree was, competent testimony, many other parts 
of the record and proceedings which were offered, 
were not. . 

I shall not examine the question whether the de- 
cree, if offered alone, or in connexion with only such 
parts of the record as were necessary to explain it, 
would have been competent, but whether the Cir- 
cuit Courterred in the decision which it made. 

The rule is clearly established, that to make a 


judgment or decree conclusive evidence, it must be 


pleaded as an estoppel; when introduced under the 
general issue, it may be rebutted, because it is only 
persuasive evidence. It is important then, when of- 
fered under the general issue, that uothing should 
accompany it which is incompetent, and which 
would probably have an influence upon the mind of 
the jury in increasing. the effect which the evidence 
that is competent would have upon them. 

In this case the plea. was the general issue, the de- 
cree in chancery, if admissible, could only be received 
as prima facie evidence. The record and procee- 
ding offered by the defendant below, and rejected by 
the Court, included the defendant’s answer and the 
depositions of sundry witnesses. ‘These depositions 
were not competent testimony. in this smut. Ina 
Court of law, the witnesses, if living within the ju- 
risdiction of the Court, must be examined in open 
Court to.enable the opposite party to cross examine 
in the*presence of the jury. This right the Court 
had no power to deprive the opposite party of. Still 
stronger are the objections to the answer. By rea- 
ding it to the jury Moore -would have been: made a 
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witness for himself, a witness too who could not have 
been cross examined when his testimony was given, 
as lis answer is altogether his own act. It is evi- 
' dent therefore, that in offering to read the record and 
| proceedings, in the chancery suit to the jury, the 
detendant’s counsel — much incompetent testi- 
mony, and it was not the duty of the Court to sepa- 
rate the good from the bad, and say to the party 
this part is legal evidence, but ¢hat is not. It might 
have done so, but it was the duty of the counsel to 
see that he included nothing illegal in that which he 
| offered as one piece of testimony. 
in the ease of E¢lott ct al. v. Petrsol, et als this doc- thee 
| trine is clearly sustained. In that case the Court 
say: “Tt is conceded that the defendant’s counsel had 
a right to move the Court below, to exclude any part 
of the plaintiff's evidence, which he might choose to 
designate as lucompetent; but if 1s not admitted that 
he exercised that right. It does not appear from the 
bill of exceptions that he designated a piece or part 
| of the evidence as objectionable, and moved the Court 
to exclude it: but on the centrary, resting his case 
upon the assumption, that the whole evidence of the 
plaintiff, taken together, was either incompetent, or 
insufficient, he moved the Court either to exclude 
the whole or to instruct the jury that the whole was 
insuflicient to prove title in the lessors of the plain- 
tiff. "his could not be done on the ground of incompe- 
tency, unless the whole is incompetent, which is not 
pretended. The Court was not bound to do more 
than respond to the motion in. the terms in which it 





) 
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record and proceedings in a suit, as one piece of tes- 
timony. Admitting the decree in that suit to have 
been competent, a great part of the record and pro- 
ceedings certainly was incompetent. The Court ac- 
ted on it as it was offered, and rejected it. In doing 
SO, no error was committed: the competent part might 
afterwards have been offered by the counsel, and if 
rejected, the remedy would have been afforded here. 
The judgment must be aflirmed. 


HUGHES rersus ROSS 


In an action for malicious prosecution, the felony charged in the affidavit must 
be substantially averred in the declaration ; but it is not essential to recite 
7 ‘ 
the whole affidavit. 


In this case, which was an action for malicious 
prosecution, in Dallas Circuit Court, the declaration 
recited the particular felony under which the plain- 
tiff had been prosecuted, but did not set out the affi- 
davit at length. On the trial, the Court excluded 
the affidavit and warrant from the jury, on the ground 
oftheir not being conformable to the averment in 
the declaration. “The averment stated, that the said 
defendant had charged the plaintiff with having felo- 
niously stolen, taken and carried away, a roan horse 
—the affidavit and warrant, charged the offence to 
have been committed by the plaintiff and one Red- 
din Hall in connection. The plaintiff assigned the 
rejection of the affidavit and warrant, as error 
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Lipscomes, C. J.—This was an action to recover 
damages for a malicious prosecution. The plaintiff, 
in his declaration, averred, that the defendant on the 
1sth day of June, 1827, at the county of Dallas went 
and appeared before one David Reeves, Esquire, then 
and there being one of the justices assigned to keep 
the peace, in and for the county of Dallas aforesaid, 
and also to hear and determine divers felomes, trespass- 
es and other misdemeanors committed in said county, 
and then and there before the said David Reeves, so 
being such justice as aforesaid, at Dallas county 
aforesaid, falsely and maliciously, and without any 
reasonabie or probable cause whatever, on his oath. 
charged the said Josiua Hughes with having felo- 
niously stolen, taken and carried away, a certain 
roan horse of hiin, the said Jesse Ross, sen. and up- 
on such charge on oath, he the said Jesse Ross, sen 
falsely and maliciously, and without any reaeonable 
or probable cause whatever, caused and procured 
the said David Reeves, as being such justice, to 
make and grant his warrant.under his hand and 
seal, for taking and apprehending of the said Joshua 
Hughes, &c. The plaintiff offered in evidence the 
affidavit of the defendant in the following words— 

“STATE OF ALABAMA, 2 
Dallas County. 5 

“Whereas, Jesse Ross, sen. of the State and. coun- 
“ty aforesaid, hath this day made information and 
“complaint upon oath, before me, David Reeves, a 
“ justice of the peace for the said county, that on the 
“night of the 14th instant, one roan horse of him the 
“said Jesse Ross, was feloniously stolen, taken and 
“carried away, from the house of Obediah Hulets, 
“in the county of Perry, and that he hath just cause 
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“to suspect, and doth suspect; that Joshua Hughes 
“ahd Reddin Hall, of the county of Dallas, feloni- 
‘ously did steal, take and carry away the said horse. 


his 
“Signed, JESSE x ROSS, sen. 
; mark. 


“Sworn to and subseribed before me, this 1th 
“ June, 1827. 

“Signed, ' D. REEVES, J. P 

The warrant for the arrest of the plamtiff and 
Reddin Hall was offered in evidence, but the Cour! 
rejected and excluded from the jury, both the affida- 
vit and warrant, as inadmissible evidence, under the 
plaintiff’s declaration. The rejection of this testi- 
mony is assigned for error. 

In this form of action the felony charged in the 
affidavit must be substantially av erred in the decla- 
ration.* If there is a variance between the felony 
averred in the declaration, and the charge made in 


the affidavit, it is fatal tothe action : but the plaintiff 


need not recite the affidavit in so many words. It is 
sufficient if he avers the substantive part of it neces- 
sary to the support of his action, and variances in an 
inimateria! part, will not excinde the testimony. 

In the case of Pyrcell vs. Macnamara,* the decla- 
ration stated that the acquittal of the plaintiff had 
been on the morrow of the Holy Trinity, and the re- 
cord produced in evidence showed that the acquittal 
was on Tuesday after the end of the Easter Term, 


which was the day of isi prius, before the LordChief 


Justice. 

This variance was objected to as fatal, and Lord 
Elenborough, Chief Justice. sustained the obiection, 
and nonsuited the plaintiff. 
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On a motion to set aside the non “suit, the ¢ 

King’s Bench, composed of the Clnef Justice Grose, 
Lawrence and LeBlanc, Justices, held that the vari- 
ance was not material; and it was on the principle, 
that the acquittal was the matter of substance essen- 
tial to be stated ; and it was of no consequence where 
it took place, so that it was before the comnience- 
ment of the action. So in the case of Philips vs Shan. 


[n assumpsit, for not indemnifying the plaintiff, in ®, 


consequence of his having become bail for one A, in 
an action at the suit of B, it was stated that B at 
Michaelmas term 58, George III, recovered against 
the plaintiff. The judgment given in evidence was 
at Hillary term. The Court held that this was no 
variance, inasmuch as if was not matter of descrip- 
tion, but an allegation, in substance that the judg- 
ment was rendered before the commencement of this 
suit. The case of Wheelock vs. Childress, decided in 
this Court, but not reported, was expressly on the 
ground of a variance in the felony charged in the af- 
fidavit from that averred in the declaration. In the 
sase of Bennet vs. Black.’ the affidavit disclosed facts 
amounting to a felony, but not a robbery ; the war- 
rant was for a robbery, and the declaration averred 
that the defendant had charged the plaintiff on his 
affidavit with robbery. 

The variance was considered by this Court as fa- 
tal, on the ground, that it did not charge the same 
kind of felony in the declaration, as the one charged 
in the defendant's affidavit. ‘The doctrine seems to 
be well settled, that the averment in the declaration 
must substantially charge the particular felony or 
misdemeanor charged in the affidavit. In the ease 
the 
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recite the whole affidavit in his declaration, he only 
states the particular felony, of which it charged him: 
this was all that was required of him. Weare there- 
fore of the opinion, that the variance, ifany, was not 
material, and that the judgment of the Circuit 
Court must be reversed and the cause remanded. 


KILLOUGI versus STEELS. 


A bill of sale of personal property, with condition of defeasanee or mortgage, 


founded on a valuable consideration, and bona fide, is not fraudulent, per se.un- 
der our statute of frauds, as to creditors not having actual netice of its exis- 
tence, where the possession remains with the grantor, for more than twelve 
months from its date. 

The terms gvod consideration, in the 3d section of our statute of frauds. where 
it is said that “this act shall not extend to any estate &c, which shail be up- 
on good consideration, and bona fide, lawfully conveyed &c,” must be cou- 
strued to mean valuable consideration. 


In error from Jefferson Cirenit Court. 

This cause originated in the trial of the right of 
property. An execution in the name of Jonathan 
Steele against the goods and chattels of John Kal- 
lough, was levied on certain property, claimed by 
Allen Killough, who founded his claim on a bill of 
sale, with condition of defeasance, or mortgage, made 
by said Jobn Killough to Allen Killough, cated 16th 
March 1827; which bill of sale was not recorded. 
The claimant also relied on possession under the bill 
of sale and on notice: of its existence to the plaintiff 
in execution. It was proved. that the debt due to the 
plaintiff in execution was contracted in less than one 
year after the date of the bill of sale to claimant) The 
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judge, on the application of the claimant, instructed 
the jury, that if the bill of sale was made to delay or 
defraud creditors, it was void; and although made 
bona fide and on valuable consideration, it was. still 
void as to creditors, unless they had actual notice of 
its existence, or unless the possession of the property 
conveyed was delivered to the grantee, or he acquir- 
ed visible possession of the same within one year 
from the date of the transfer; and that a possession 
acquired afterwards, although it should have been 
before the recovery of the judgment on which the exe- 
cution was issued, was not stifficient to give validity 
to the sale. 

The judgment of the Court made the property 
subject to the execution of Steele; but directed the 
costs of the suit to be paid out of the proceeds. Both 
parties being dissatisfied with this judgment, both 
joined in the prosecution of a writ of error. 


Sarro.ip, J.—The contest arose on an issue to try 
the right of property in aslave, levied on as the pro- 
perty of John Killough by virtue of executions in 
favor of Steele the defendant in error, which slave 
was claimed by Allen Killough, pursuant to the sta- 
tute, authorising this mode of proceeding, on the sher- 
iff’s return. 

On trial, the jury found the property subject to the 
execution ; whereupon the Court gave judgment that 
the sheriff should expose the negro to sale for the 
satisfaction of the executions against John Killough, 
besides the costs in that behalf expended. 

At the next succeeding term, the record states, 
“the plaintiff Came aud moved the Court so to amend 
the judgment rendered at the last term, as-that it may 
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stand against A. Killough, the claimant in execulion, 
for the costs; which motion was granted.” 

‘The facts in evidenee, ure shewn by a bill of ex- 
ceptions to have been, that J. Killough the defen- 
dant in execution, on the 16th March 1827, execu- 
ted a morigage of the slave to A. Killough, which 
mortgage had ot been recorded. 

On the sth of August, 1828, the three executions 
in favour of Steele, issued by a justice of the peace, 
were levied’on the slave. ‘The debts thus sought to 
he satisfied, were contracted alter the date of the 
mortgage, and within twelve months thereof. 

The claimant me Lon his mortgage, and or proot 
of possession under it, and on Steele’s having notice 
of its existence. 

{tis further shewn by the exceptions that the Court 
charged the jury, that t although there may have been 
no actual fraud—the contract entered into on a valua- 
ble and sufficient consideration, and fair, and bona 


fide—it was void as to Steele, unless he had actua! 


he mortcage, within one 


notice of the existence of t 
year from its pty or unless such a possession was 
given to the grantee within that time, as was calcu- 
Inted to give notic e to the neighborhood ; that though 
Steele had actual notice of the existence of the deed, 
before obtain ung his judgment, yet if the notice was 


after twelve inotthe from its date, and not before, the 


jury must find for the plaintiff in execution. 


1 


The Court charged further, that if such a posses- 
sion was obtained before the expiration of twelve 
months as was uot of a public nature, though a pos 
session andl control in fact, yet the jury were bound 


to find for the plaintiff! admutimne the transaction to 
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have been dona fide, and on a valuable and sufficient 
consideration. 

It is assigned for error. 

Ist. That the Court erred in t 
to the jury, as stated. 

2d. The judgmentoriginal and as amended was'un- 
authorised, uncertain and insufficient. 

It is contended on tne part of the plaintiff in er- 
ror, who was claimant below that the case is not with- 
in the statute of frauds so as to render the deed ab- 
solutely void, for want of posse ssion, or of recording; 
that the statute does not embrace a case where the 
consideration is valuable and sufficient, and bona 


he several opinions, 


fide; that the instructions were inoperative, and 


can not be eeerw d, excepton the ground, that want 
of possession is fraud per $e ; and that it is not ne- 
d always be changed so 


cessary the possession "shoul 
as to be visible to the neighborhood. 


On the contrary it a _ ued, that both absolute 
and conditional sales, unace ompanied by possession, 
are to be governed by ies same principles; that the 
want of possession in either case, is at least a circum- 
stance from which fraud must be inferred, if unex- 
plats el that this explanation on the part of the 
vendee, must be proof that the sale was not only 
bona jide, and on a valuable consi Jeration, but also 
that the possession of the vendor was in pursuance 
of some agreement not inconsistent with honesty in 
the transaction. 

Our statute of frauds, so far as material to this 
case, is substantially ihe same with the statutes of 
13 and 27 Eliz., the statute of frauds of Virginia, 
and of several of the other States of the Union; all 
of which aredeclaratory of the principles of the Com- 
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mon Law. A material question raised in this case 
is, does it fall within the influence of the principles 
recognised by the statute? 

If any part of the statute can apply it can be no 
other, than the latter clause of the 2d, section, which 
declares, that where any reservation or limitation 
shall be pretended to have been made of a use, or 
property, by way of condition, reversion, or remain- 
der, or otherwise, in goods and chattels, the posses- 
sion whereof shall have remained in another three 
years, without demand made and pursued by due 
course of law; the same shall be taken as to the 
creditors and purchasers of the persons aforesaid, so 
remaining in possession, io be fraudulent and veid 
within the act: and that the absolute property is 
with the possession ; unless such reservation, or limi- 
tation of use, or property, were declared by will, or 
by deed in writing, proved and recorded as directed 
in a previous part of the same section. The parts 
of the section immediately preceeding the clause re- 
ferred to treat of conveyances of goods and chattels 
only, or such as include lands also, and which are 
not on consideration deemed valuable in law; and 
of pretended loans of goods and chattels to any per- 
son with whom, or those claiming under him, pos- 
session shall have remained by the space of three 
years g-c. and declares that unless all such convey- 
ances, loans, &c., shall be duly proved and recorded 
as therein directed, they shall be taken to be fraudu- 
lent within the act. Hence it would appear that the 
reservations or limitations, by way of condition, re- 
version or remainder, referred to in the same section, 
were intended to apply to conveyances on considera- 
tion not deemed valuable inlaw. The third section 
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of the same act, greatly strengthens this conclusion, 
if the expression, “ good consideration,” therein is to 
be understood to mean caluable, or good and valua- 
ble consideration. It direets “that this act shall not 
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Court, stated the substance of the concluding mem- 
bers of the 2d section to be “that deeds of personal 
chattels, not upon valuable consideration, where the 
possession remains ‘ithe the donor; or a reservation 
of interest in the donor, when possession passes to the 
donee, shall be fraudulent and void, unless proved and 
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act concerning conveyances. Ina country where 
mortgages of a particular kind of personal property 
are frequent, it can hardly be supposed that no pro- 
vision would be made for so important, and interes- 
ting asubject. The inconvenience resulting from 
the total want of such a provision would be certainly 
great; and the Court ought not to suppose the case 
entirely omitted, if there be any legislative act which 
may fairly be construed to comprehend it. The act 
concerning conveyances, although not penned with 
the clearness which is to be wished, does yet con- 
tain terms, which are sufficient to embrace the case ; 
and the best judicial opinions of that State concur in 
this exposition of it.” The statute of Virginia re- 
fered to as embracing that case, and requiring mort- 
gages to be recorded is—“ the act for regulating con- 
veyances”—the 4th section of which requires, among 
other enumerated conveyances, that “all deeds of 
trust and mortgages whatsoever’ shall be void as to 
creditors cnd subsequent purchasers, 1f not acknow!- 
edged or proved, and recorded accordiug to the di- 
rections of that act. All the other provisions of the 
act except in the particular case of marriage settle- 
ments, were adapted to the conveyance of lands; and 
in that case the act provided expressly for recording 
a settlement of chattels. But it wasunder the above 
recited provision of the statute that “all deeds of trust 
and mortgages whatsoever,” should be recorded, that 
the Court decided the mortgage then in question to 
have been embraced, the object of which was to in- 
demnify an endorscr of notes against his liability as 
such. No similar provision, or any, authorising the 
same construction, is to be found in any of our sta- 
tutes concerning conveyances; unless it be the act of 
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lith January 1828, more effectually to prevent frauds 
and fraudulent conveyances, and for other purposes” 
—which, having passed subsequent to the execution 
of this mortgage, can not affect it. 

From a comparison of the statutes of 13 and 27 
Eliz. with our statute of frauds, in relation to con- 
veyances, it will clearly appear, that the phrase good 
consideration, in the 3d section of the latier, was de- 
rived from said English statutes, in which it fre- 
quently occurs in reference to valuable considerations, 
perhaps good also, in the ordinary acceptation of the 
word, or any consideration which is legal and sufh- 
cient, and bona fide Thisterm is used as a saving 
clause, in the nature of a proviso, to each of the En- 
glish statutes, by — the various conveyances, 
made for the inte nt, or purpose to defraud, or decetve, 
are denounced as v bid. Asa proviso to the statute 
of 27 Ez. which avoids all conditional conveyances, 
reservations, or limitations of lands, under circumstan- 
ces therein described, it is declared “that no lawful 
mortgage, made or to be made bona fide, and without 
fraud or covin, upon good consideraiton shail be im- 
peached or impaired by force of that act’ &c. By a 
previous part of the same statutes the meaning of 
these words, as therein intended and understood, is 
fully demonstrated. While treating of conveyances, 
and describing such as should be void, or valid, the 
phrase ology is used, purchases for money or other good 
consideration, &c. 

Our statute of frauds, it will be recollected, con- 
tains a clause in the 2d_ section, additional to any 
thing expressed in the Enelish statutes referred to. 
It is that, if any conveyance be of goods and chat- 
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the law, it shall be taken to be fraudulent within this 
act; unless the same be by will, duly proved and re- 
corded ; or by deed in writing, acknowledged or proy- 
ed. Ifthe same deed include lands. also in such 
manner as conveyances of lands are by law directed 
to be acknowlec dged or proved, or, if it be of goods 
and chattels only, then acknowiedged or proved by 
‘ one or more witnesses, in the Superior Court, or Coun- 
ty Court, wherein one of the parties lives, within 
twelve months after the execution thereof; or unless 
possession shall really, and bora fide, remain with 
the donee. ‘The Virginia statute contains substantially 
the same. Suchis the time and manner of proving 


and recording conveyauces, directed by the act, and to 


the same, as already recited. I do not, how ever, 
concive that this member of the section can have any 
material influence on the decision of this case, eithe 
as respects the necessity of recording the mortgage, 
or the delivery of possession of the slave within 
twelve months; nor in determining the effect of the 
works “good consideration” as recognised in the sub- 
sequent section of the act. The member of the sec- 
tion, above quoted, refers expressly to donations or 
conveyances, on consideration of kindred or aflection. 
It next treats of loans, and in the same general clause 
or sentence, describes the effect of any “ reservation 


rt 


or remainder,” as previously quoied; thers ny all the 
objects of the latter members of the section, are plac- 
ed on the sarne pene ou considerations “ not deem- 
ed valuable in tiie iaw,”” in contradistinction to suca 


as are. 
Then, as the conveyance selina to be, and in 


point of fact, is assumed to- have been, on a valuable 


which reference 1s made in the succeeding part of 
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consideration—as the statute makes no distinction be- 
tween mortgages and absolute deeds, as this convey- 
ance is entitled to the benefit of any aid deriveable 
from the provisions of ihe third section of the statute 
referred to—a valuable being also a good considera- 
tion; and as the statute has recognised all convey- 
ances as valid, “ which shall be upon good conside- 
ration, and dona fide, lawfully conveyed or assured,” 
' the validity of the mortgage must depend upon the 
principles of the Common Law, as declared or re- 
cognised in the said 2d section of the statute of 
frauds aud perjuries. Independently of the author- 
ity referred to, for the construction of the statute, in 
reference to the words “goed consideration,” it 
would be evidently unreasonable, and inconsistent 
with legal anal to give to conveyances, because 
founded on relatjonship or affection, greater validity 
than such as are for a valuable consideration, when 
in all other respects equal; and this in opposition to 
the rights of creditors, or subsequent purchasers. 

The instructions af the Circuit Court having been 
given on the hypothesis, that this deed was on a va- 
luable and sufficient consideration, and the transaction 
bona jide, it now only remains to be considered wheth- 
er or not the mortgaged property was “lawfully con- 
veyed or assured.” ‘The instructions to the jury 
were, in substance, that however sufficient the con- 
sideration, and dona fide the contract, the mortgage 
was void as to Steele, the creditor, unless he had actual 
notice of its existence, within one year from its date ; 
or unless such possession was given to the mortga- 
gee, within that time, as was calculated to give no- 
tice to the neighborhood—that neither notice at a la- 
ter period. or private or secret possession and con- 
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trol, at an earlier day, would give validity to the con- 
tract. Thus the important doctrine of fraud per se, 
for the want of a change of the possession of the pro- 
perty, or of notice to creditors of the conveyance, is 
involved, and must determine this case. 

The principles maintained by many decisions, 
both in England and America, by Courts of the high- 
est respectability, would be fatal to this mortgage in 
terms of the charge given by the Circuit Judge. 
These cases, or many of them, are referred to and 
commented on in decisions of this Court, in Hodds v. 

sp Stewt. Bibb,” and Ayres v. Moore; in the former of which, 

» Ib.336. however, this Court adopted a different doctrine, as a 
majority conceived, on sounder principle, rather than 
on weight of authority. lu that case it was ruled, 
that an absolute bill of sale, by a debtor in failing cir- 
cumstances, and in a contest between the vendee and 
a creditor, was not fraudulent per se, for the reason 
alone, that possession of the property did not accon- 
pany and follow the deed. That decision had influ- 
ence on the case of Moore vs. Ayres, aud led to one 
somewhat similar, but with some slight yet salutary 
qualifications. They both however, go the length to 
maintain, that the want of possession in the vendee, 
especially in absolute conveyances, importing such 
possession isa strong badge or wndicium of fraud, con- 
stituting at least prima facie evidence of it ; and that 
this evidence should govern the result, unless the le- 
gal presumption should be rebutted to the satisfac- 
tion of the jury—yet that it was the province of the 
jury to determine, and if in fact, there was a valuable 
consideration, and no frauc, the conveyance should 
be sustained. 

My own impressions respecting the authority for, 
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and the effect of this Rcitaniatn are fully stated in the 

case of Moore vs. Ayres: hence it is now sufficient 

for me to say za lex scripta est. It is moreover to 

be observed, that the leading cases on this subject, 

in beth countries—Kdwards vs. Harbing—and Ha-.2 Temp. 
milton vs. Russell,’ recognise a material distinction, 77 ranch, 
respecting the necessity ‘of possession in the grantee, 3%. 
between absolute and conditional sales They main- 

tain, that in the former, importing a change of pos- 
session, and use, when the contrary is found to be 

the fact, the possession does not accompany and fol- 

low the deed, and that the suspicious inconsistency, 
constitutes fraud m itself, as against creditors and 
subsequent purchasers, who may be injured thereby. 

But that if the failure to change the possession be 
consistent with the object of the deed, as where the 
article contracted is incapable of immediate delivery, 

or where the nature does not require it, or where the 

deed is conditional and the vendee is not to have the 
possession until he has performed the condition, in 

such cases the sale is not fraudulent per se, for there 

the possessicu “ accompanies the deed,” within the ¢ Prec.in 
meaning of the rule. See also the cases, Bucknal v. @Cowp. R. 
Roeslon—Cadogan vs. Kennet —Alexander vs. De-2Munt.R. 


e ene en 7 F 341. 
neale'—Daives vs. Cope. a 
It is true that various other cases of like respecta- - 2 
ts 


ble authority, have ruled different doctrines—some 403. 
that the deed, whether absolute or conditional, was 

void unless the possession, where practicable, actually 

passed to the vendee, as.in the case of Sturdevant v. 
Ballard. In others, the rule has been, that the fail- ajohns R. 
ure of a change of possession, in either case, is but ak, 3—* 
badge, or presumption of fraud, which like all other 
presumptions should be left with all other circum 
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stances of the case, sadder th the instruction of the Court, 
tothe jury who must decide whether there be fraud 
in fact. 

The preponderance of authority in other Courts ap- 
pears to sustain the distinction more favorable to mort- 
gages, or other conditional sales, where there has 
been no change of possessiou ; and the decisions of 
this Court (to which reference has been made,) have 
gone far to preclude the idea of constructive fraud for 
want of possession : hence I necessarily arrive at the 
conelusion that the mortgage was not void on the 
ground, that the possession of the slave was not trans- 
ferred to the mortgagee within twelve months from 
the date of the deed ; provided the claimant could ex- 
plain this prima facie evidence of it, so as to satisfy 
the jury of the existence of the valuable considera- 
tion, and that the contract was dona fide. Yet though 
there may have been a valuable and sufficient consi- 
deration, if ‘the object of the contract was, and the 
mortgagee united in the design, to defeat, hinder, or 
delay creditors, the deed was, in fact, fraudulent and 
void, and such should have been the charge of the 
Court to the jury. 

The branch of the instructions, that the possession 
must also have been of a public nature, I deém im- 
material. The general instructions having been gi- 
ven, that unless such a possession was transferred to 
the mortgagee as was calculated to give notice to the 
neighborhood, the mortgage was void—its validity on 
the ground of a clandestine possession was conse- 
quently denied. Nor could I hesitate to believe, a 
private, secret or artificial change of possession, more 
exceptionable than no change. With respect to the 
alternative of actual notice of the mortgage to the cre- 
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ditor, which was held material in the instructions to 
the jury, it is deemed sufficient to say, I can ima- 
gine no kind of conveyance, which the law does not 
require to be recorded, and in a contract that may 
be valid without changing the possession of the arti- 
ele, which the law renders constructively void for 
wantof notice in any other form or manner. 

It may be, and has often happened, that a subse- 
quent conveyance, ona valuable and sufficient consi- 
deration, has been defeated in a conflict with a prior 
purchaser, who has failed oy neglected to record his 
deed as required by law, on the ground alone of no- 
tice otherwise acquired by the subsequent porehannt 
The law is thus established on the principle, that the 
latter purchaser had knowledge of the existence of 
the prior lien, and that he was contracting litigation, 
and probably with a view to effect fraud, or at least 
injustice. ‘To tolerate such would violate the policy 
and spirit of the law. 

Notiee through the records, or from actual posses- 
sion, when necessary, is the only description of notice 
which the law recognises in the determination of 
questions of fraud per se, so far ag actual notice, or any 
thing tantamount thereto is material. Doubtless, the 
publicity of contracts, or of claims to property, as 
well as recording deeds, or changing the possession 
of property sold, which the law does not especially 
require to be done, may, in many cases, afford for 
the jury highly material evidence, on which to de- 
termine the faith of the contract, and the question of 
fraud zn fact. But under the precedents referred to, 
by which this Court is governed, Judges at nist prus, 
can only charge, in relation to these indications of 
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fairness. v vhich the law does not imperiously require, 
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that the absence of any or all of them, constitutes 
badges or indicia of fraud, or is prima facie evidence 
of it; and that it is the duty of the jury to find ac- 
cordingly, unless other circumstances, or all the facts 
taken in connection, sufficiently rebut the presump- 
tion. The fact of the solvency or insolvency of the 
mortgagor, which is not shewn of record, was (as is 
contended by the plaintiff's counsel) entitled to its in- 
fluence as evidence before the jury. 

According to the views I have taken of the case, 
there was error in the instructions tothe jury. 

The other assignment need not be considered. In 
the conclusion to which I have arrived, the Court 
are unanimous. 

Let the judgment be reversed, and the cause be 
remanded. 


Co.uier, J.—The material questions arise out of 
a bill of exceptions taken on the trial to the instruc- 
tions of the Judge to the jury. From which it ap- 
pears, that Allen Killough the claimant of property 
levied on, to satisfy an execution against John Kil- 
lough, in ‘favour of the defendant in error, “relied on 
a bill of sale with condition of defeasance, or mort- 
gage, made by the defendant in execution to the 
claimant, dated 16th March, 1827; and also relied 
on possession under said deed, and on notice to the 
plaintiff in execution of the existence of the deed or 
mortgage. The bill of sale was not recorded. It 
was proved that the debt to the plaintiff was contrac- 
ted in less than one year after the date of the deed to 
the claimant.” 

The instructions of the Judge were substantially 
as follows: that if the conveyance from John to Al- 
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len Killough was made to delay or defraud creditors, 
as to such creditors it was void—and further, that 
though it was founded upon a valuable consideration, 
and bona fide, it was notwithstanding void as to credi- 
tors, unless they had actual notice of its existence ; 
or unless the possession of the property conveyed 
was delivered to the grantee, or the grantee acquired 
a visible possession within twelve months after the 
date of the tranfer: and that a possession after the 
expiration of twelve months, though before the defen- 
dant recovered his judgment, was not sufficient to 
vive validity to the deed. 

~ The judgment condemning the property to the de- 
fendant’s execution directs the costs of this suit to be 
paid from its proceeds, hence both the claimant-and 
defendant in execution, have joined in the prosecution 
of a writ of error. 

The first branch of the instructions, which asserts 
the mortgage to be void if made to delay, hinder or 
defraud. creditors, is sustained as well by the Com- 
mon Law, as the statute of frauds; and in accordance 
with it, the law has been so frequently declared, as 
not now to allow of disputation. 

The second branch is founded in the supposition 
that actual or constructive notice is essential to a 
conveyance of personal property as against creditors; 
and was doubtless the result of so construing the sta- 
tute of frauds as to bring within the operation ef the 
2d section of that act, transfers induced by a valua- 
ble consideration. Hence it becomes material to ad- 
just the true interpretation of that provision of the act, 
so far as it has been supposed to bear upon this case. 
So much as need be noticed is as follows: “ and 
moreover if any conveyance be of goods and chat- 
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tels, and be not on consideration deemed valuable im 
the law it-shall be taken to be fraudulent within this 
act; unless the same be by will duly proved and re- 
corded; or by deed in writing acknowledged and 
proved &c., within twelve months after the execu- 
tion thereof; or unless possession shall really dona 
fide vermain with the donee.” ‘These words indicate 
their own meaning so strikingly, as to leave but little 
room for the application of the rules of construction. 
Considerations are of two kinds, good and valuable ; 
these are dissimilar in their nature, and the legal 
principles adduced from them arealike so. ‘That, con- 
veyances founded on considerations of the latter des- 
cription are not embraced by this provision, appears 
in express terms; but it is insisted, that the positive 
language employed, is countervailed by the 3d sec- 
tion, which is quite as explicit as the 2d; and is ex- 
pressive of an intention by the legislature to exclude 
all conveyances, founded on a good consideration, from 
the influence of the act. The 3d section is in these 
words : “ this act shall not extend to any estate or 
interest in any lands, goods or chattels; or any rents 
common or profit out of the same; which shall be 
upon good consideration, and bona fide lawfully con- 
veyed or assured to any person or persons bodies poli- 
tic or corporate.” If this section receive a literal 
construction, the 2d section, so far as we have consi- 
dered it,-would be rendered nugatory ; but by suppo- 
sing “ good” to mean “valuable” the whole act is 
made operative; and this construction is authorised 
by the trite maxim wi res magis valeat quam pereat. 
Again: statutes should be construed in reference 
to the analogies of the law. The cbvious discre- 
pancy between the 2d and 3d section is such, as to 
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forbid a literal interpretation from being placed on 

S each; and as contracts founded on good considera- 

‘ tions are less favoured than those founded on valua- 

1 ble considerations, the parts of the act under exam- 
ination must be holden to apply to contracts of the 

a former, in exclusion of those of the latter descrip- 

e tion. 

e -In Hodgeson vs. Butts, a legislative act of Virgin-.3 cranch 


: ia analogous to our statute of frauds was brought to 
the view of the Court, in relation to which the Chief 
i Justice, delivering the opinion of the Court, observes, 
“ ‘A mortgage made on a valuable consideration would 
° be very clearly excluded from the 2d section although 
8 the act contained nothing further on the subject. But 
e to remove the possibility of doubt the 3d section de- 
“ clares that the act shall not extend to any conveyance 
, made ‘upon good consideration and bona fide.’ The 


e meaning of the word good in the statute of frauds is 
i settled to be the same with valuable.” Here is an 
p authority in point, upon both the provisions of the 
c act,in which the interpretation we give them is con- 


Ge 


sidered as so manifestly just as not to require the 
aid of argument. 

‘ By the last section of the 13 Elz. c. 5, (a statute 
4 enacted professedly for the security of creditors against 
l fraudulent conveyances,) it is provided that, that act 
, “shall not extend to any estate or interest in lands, 
- tenements, hereditaments, leases, rents, commons, 


\ 


S profits, goods or chattels, had made, conveyed, or as- 
l sured, which estate or interest is or shall be upon 

good consideration, and bona fide, lawfully conveyed, 
; &c.” In the decisions upon this act ‘ good’ has been 


, always held to mean ‘valuable’ and our research 
does not furnish an authority where it has been se- 
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riously questioned. All transfers of property made 
in good faith and upon valuable consideration have 
been considered exempt from the operation of the act, 
while those upon good consideration are esteemed in- 
valid as against the then existing creditors of the 
grantor—Cato's adm’r. vs. Easley." 

Having ascertained that the mortgage does not 
come within the provisions of the 2d section of the 
statute of frauds, it is material in the next place to en- 
quire whether the charge of the Court can derive aid 
from any other enactment or from the Common Law. 
All of our registry acts previous to the date of the mort- 
gage, apply in terms to conveyances of real estate, 
except the act of the 29th Dec. 1823—“ to prevent 
fraudulent conveyances” which relates to mortgages 
whren the property conveyed is taken from one coun- 
ty to another, &c.; but does not authorise their re- 
gistration under other circumstances. Neither the 
common or statute law requires that the creditors of 
the mortgagor should have actual notice, as esSential 
to the validity of the mortgage, against them. The 
charge of the Court in supposing this to be necessary, 
in the absence of proof of registration, is therefore 
erroneous. ~ 

But notwithstanding this error the judgment may 
be sustained, if the proposition be just, that posses- 
sion must pass to the mortgagee in order to give ef- 
fect to the mortgage as against the creditors of the 
mortgagor. This proposition would seem to be much 
freed from difficulty by the decision of this Court in 
Hobbs vs. Bibb,’ in determining that the circumstance 
of the possession remaining with the vendor in the 
case of an absolute sale was only prima facie evi- 
dence of frand—subject to explanation. ‘The trans- 
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fer in question is not absolute, but conditional ; let 
us therefore enquire what are the decisions upon the 
point of possession, applicable to such a state of fact. 

In Hudson vs. Warner et. al.* it was held, that the 2 Pa.* 
retention of personal property by a vendor will not 
prejudice its transfer, where his deed showed that 
the sale was not to haveits completion immediately, 
but was prospective to a future event: jes that future 
time his possession is entirely consistent with his 
deed. 

So in Conard vs. The Atlan tic Insurance Com- 
pany, it was decided, ven the sale is not absolute sah Futons 
but conditional, the want o samaliaas if consistent 

vith the stipulations of the parties, and @ fortiort if 
flowing directly from them, has never been held to 


be per sea badge of traud. io the same point, see 
> ? ,. Ota ee Ae ae per ee, Rs 3 eee ° . e} Litt. 112 
bayior vs. Smitners, C7 oft vs. Arti: , 47rotler V8.4 3 Dess 
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The record dces not Ciscover whether the mort-320. 
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I concur with the Court in the conclusion that 
the judgment should be reversed and the cause re- 
manded. 


Taytor, J. not sitting. 


GOADING versus BRITAIN. 


An effort on the part of the indorsce of a note, to find the maker in order to 
make a demand of payment, need not be by a personal application at his 
last place of residence, if it is notorious that such last place of residence has 
been abandoned. : 

Under our statute, notes made payable in “ notes,” are negotiable as though 
made payable in money. 


This was an action of assumpsit in Lauderdale 
County Court, brought by the indorsee of a promis- 
sory note against the indorser. It was in proof that 
the plaintiff searched for the maker of the note, in 
order to make a demand of payment, but that com- 
ing in sight of his house, he found it closed ; and 
was told, that he had left the country. Plaintiff made 
no personal application at the house, and desisted 
from further search. Two points were assigned for 
error in this Court. First, that the application or 
demand of payment should have been made at the 
house of the maker. Second, that the note being 
payable in cash notes, was not a negotiable instru- 
ment. 


Peter Martin, tor Plaintiff—contended, 

1. That if appellant was satisfied of the absence 
of the maker, it was not necessary to go to his late 
residence-—Chitiy on Bills 261. Rumor is sufficient. 
[Stopped by the Court. ] 
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Wilson and Shortridge, contra, insisted, 

1. That the demand should have been such as 
was diligent; and proper diligence was not here ex- 
ercised. ‘The search was not certain—it was foun- 
ded on vague rumor—not such as the law sanctions. 

That the note was not negotiable. being paya- 
ble in property. 


Lirscoms, C. J.—This action was brought by an in- 
dorsee against aie indorser of a promissory note, made 
and executed under seal by one Manly, to the defen- 
dant, for the payment of fifty eight dollars and fifty. 
cents, in cash notes, and indorsed by the defendant 
to the plaintiff. After the transfer of the note, it was 
placed by the plaintiff in the hands of the defendant 
as collateral security, in consideration of the defey- 
dant’s becoming appearance bail for plaintiff in a suit 
that had been commenced against him. The note 
remained with the defendant until after its maturity, 
when he returned it to the plaintiff with instructions 
toget payment from the maker, and that he, the de- 
fendant, would not stand bound for the payment, 
and telling him that the maker had then returned 
from the legislature where he had been a member, 
from the county of Lauderdale. The usual place of 
residence of Manly, the maker, had been for several 
years, in the town of Florence, and that was his last 
known place of residence. The plaintiff went, imme- 
diately on receiving the note, in search of Manly: and 
when at the house opposite to the one in which Man- 
ly had resided, the street only between them, and in 
full view, plaintiff discovered that Manly’s house 
was closed up and no appearance of any one being in 
it, and was told that he had left the country. The 
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plaintiff in a few days gave notice to the defendant 
of his unsuccessful effortsto find Manly, It further 
appeared that Manly never did return to his resi- 
deuce in T"lorence, but left the State. There was 
no evidence that the plaintiff knew where he was at 
the time of his search for him, at his last residence. 
The counsel for the plaintiff, in substance, request- 
ed the Court to charge the jury, that if the plaintiff 
went near enough to the house of Manly, and made 
such observation and inquiries as to satisfy a rea- 
sonable man that the house was not inhabited, and 
that Manly had left, that it would dispense with a 
demand at the house of his last residence. But the 
judge charged the jury, that if the plaintiff in his 
search after Manly stopped short of going actually to 
the house, that is, if he stopped at the house across 
the street, opposite to his residence, that it would not 
be sufficient evidence to entitle him to recover. The 
refusal of the Court below to give the charge pray- 
ed, and the charge given are now assigned for error. 
I cannot conceive what more conclusive evidence, 
could be required of the fact of the house being aban- 
doned by its tenant, than its appearance as repre- 
sented in the evidence, coupled with the information 
of the nearest neighbors, on the same street, that he 
had left the country. But if further evidence could 
be required, it was in proof that at the time of the 
search made he had actually left the house, and ne- 
ver did return to it. If the plaintiff had known where 
he was, it would have been his duty to have gone to 
him and made the demand, if practicable, but there is 
no evidence that he was in possession of such infor- 
mation. It would have been an idle farce to have 
called to the closed up house for payment. I can 
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not a apa the - posed analogy in the demand to 
be made in this case, and a re nand to be made ata 
Bankers, after such banker had stopped payment. 


Although the Banker may have failed, may have 


stopped payment of his bil Is, and become wholl ly un- 
able to. ae payinent, yet it would not necessarily fol- 
low that the banking | house was wholly abandoned, and 
no one to answer to the demand. If this were proved, 
it seems to me that a dugioargs at the banking heute 
would not be required. If the plaintiff not knowing 


where the maker is, ar an effort to find him at 
his last place of residence and is informed that he 
has left the country, it is sufficient diligence on 
his part. | 

An objection was taken by the defendant’s counsel 
that does not appear to have been raised in the Court 
below. It is urged that the instrument endorsed, and 
on which the peceent action is brought, is not nego- 
tiable, in as much as it isnot for the payment of mo- 
ney. This objection would be well taken if the ac- 
tion had been brought either under the custom of 
merchants, or under the statute of Anze. But our 
statute (Digest, page 69,) authorises all obligations, 
bonds, bills single, pilin hoses notes, and all other 
writings, for the payment of money, or any other 
thing to be assigned by indorsement, and authorises 
suit to be maintained against the endorser, as in ca- 
ses of inland bills of exc hange. The plain and obvi- 
ous constructiou of this statute,andthe uniform prac- 
tice under it, for nearly twenty years, seemsto me to 
furnish a satisfactory answer to the last objection to 
the plaintifi’s right of action, 


We are therefore of opinion, that the judgment of 
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the Court below must be reversed, and this cause re- 
manded. ; 


SaFrFo.p, J. absent. 


HERBERT & KYLE versus THE NASHVILLE BANK. 


Where a party after being overruled on a demurrer, pleads over, he can not, 
if the declaration sets forth a cause of action) afterwards allege error in the 
judgment on such demurrer.* 

In an action on a note, payabie to a party co nomine, the capacity of the latter 
to contract and sue is prima facie admitted under the plea of the general issue. 

Whether the statute book of a sister state, published under the proper authority, 
can be read in evidence in the Courts of this State—Quare.® 

But ifthe only testimony of an authority for the publication of such statute book, 
is the declarations of witnesses, ore tenus, the book is inadmissible. 


This was an action of debt, brought m Madison 
County Court, against the plaintiffs in error, to reco- 
ver the amount of a promissory note. ‘The note was 
payable to the “ Nashville Bank,” and the declara- 
tion. thereon was in the usual form, but contained 
no special averment, that the Bank was a body cor- 
porate. After a demurrer, which was overruled, the 
defendants, below, relied on the pleas of n/ debet and 
nul tiel corporation. 

On the issues, a verdict was had for the plaintiff. 

It was assigned for error in this Court— 


« By a statute passed January 10th, 1835, it is enacted, that when a demurrer 
is overruled, and the party pleads over, he shall not be considered as waiving 
any matter embraced by the demurrer—See Aikin’s Dig. 2d ed. page 618 
> See the case of Cox and Cox rs. Robinson, of this'term. 
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1. That the declaration was insufficient, contain- 
ing no special averment that the Bank was a corpo- 
rate body. 

2d. That the Court permitted the plaintiff's coun- 
sel to read to the jury, from “ Scott’s edition of Ten- 
nessee laws.”’ 


Craighead for the Plaintiffs in error, said—that it 
was necessary for it to have been stated in the decla- 
ration, that the Nashville Bank was a corporation. 
The words “ Nashville Bank,” do not convey ab- 
solutely the idea of a corporation. It does not appear 
that there was a lawful payee. If the note had 
been given to an individual it would be a different 
thing, but this does not appear. It does not appear 
to be to an individual, or a proper promissee. If we 
reverse this case, from whom could we get costs? 
There is no individual, or corporate body, It being 
out of the State of Tennessee it should have been de- 
scribed as a corporation ; if it had been in this State, 
it would have been different, but we do not know cor- 
porations of other States. Plaintiff had no authority to 
prove what was not alleged. The declaration did not 
admit of such proof. The plea was nel debet: this 
required all the proof requisite to support the cause 
of action. 

But if we admitied we bound ourselves to pay to 
a corporation, yet we offered to plead nul tzel corpo- 
ration. We can show that it forfeited its right to 
sue, as such, and this we were authorised to do.—18 
Johns. 137. The plea of nal tel corporation is a plea 
in bar—1 Sanders, 34. We contend, that after a plea 
has been overruled by the Court, they have discretion 
to impose costs; but the right to the plea is absolute 
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(See acts of 1824, page 17.). Fhe discretion extends 
only to the costs, and the County ore ri in re- 
fusing our plea unconditionally. Again, if the action 
had been well brought, and the. plea w ell proved, the 
Court erred in receiving the Revised Code as evi- 
dence. ‘I‘he statute book is not evidence, and the act 
of 1828, provides the mode of certifying evidence of 
this nature. 

The mode is different im relation to a Bank char- 
ter. ‘The charter itself must be produced—2 Cranch, 
168—4 Dallas, 415—2 Kent’s Com.247. We hada 
right to plead nul tel record, and it was improperly 
refasesl. ‘The charter itself must be produced.—Coz's 
Dig. 167 


Brandon, contra.—The, first position seems to be 


one which should have arisen cn the demurrer. The 
plea offered at that stage. was a matter of discretion, 
and was properly rejected, which the case of Gaznes 
vs. “Tombechkbee Bank, in Minors Reports will show. 
The defendant was estopped from Fae ing the exis- 
tence of such a corporation by making his instrument 
and by pleading —4 Qpraneh, 334. -It is admitted 
that Scott's Digest wasyprinted by authority of the 
Legislature and this is sufficient.. For this reason it 
was not necessary to prove before a jury that this was 
a corporation.—1l4 Johns. Rep. 2414---1 Peters, 386, 
395, sue ine 480,501. Where acorporation sues, 
it is necessary to state in the declaration that the 


payee is a corporation, and the proof comes on the 
trial. This has been settled by several! casesin New 
York. The loss of charter must be shown by an ad- 
judication to that effect. Our statute on promissory 
notes has altered the Common Law It makes a 
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note evidence of the debt, unless the consideration be 
imnedched. But it is not so at Common Law-—the 


proof of a cause of action was required to be given, 


but kere ihe ucte is rade evicence of ailat purports, 
’ 1.8 Bak iia 
unless its “sien be impeached by the defend- 


The plea coming in too late, and being rejgéted, 
38 Were properly in Court, and there cah be 


1 nt 1 


no distinetion between this case, and the one in 14 


Johnsen. Makine the contract, admits a contractee, 
and the term “ Bank” is a werd well understood. 
It is commonly a corporation, and the Court will not 
understand it to be a itraet with a house. 

At Com 1 Law, the execution of a note was ne- 
cessary to be pr lor auf debet, but it is not so 
n  Ttis 4 , Uiiess payee be denied on 


oath t is evidence unless zu diel corporation be 
pleaded in a proper time.—Arsk. Dig. 67, 189, 440, 


Coitutenr, J—The defendant in error prosecuted 
an action of debt, in the Coupty Court « Py idison, on 
a promissory note for the pay ment by the plaintiffs, 
of the sum of one hundred and eightcen 1 dollars and 
sixty one cents, “to the Nashville Bank,’ payable 


H Re } q Ts 1 2 | . ‘ » 
at the Branch at Winchester. ‘There is nd allega- 
«43 _, bee ¢] Thank” ie 
tion in the deciaration. tnat tne bank 18 @a body 
DOLLIC. The plaintiffs demurred to the declaration, 
4 i 


and the demurrer was overruled: whereupon they 

1 by leave of the Court, 227 debet, and proposed 
to ba peta nul tiel corgeration, which plea, the plaintiffs 
asi by affidavit, was rejected by the 
Court. On the trial, the defendant’s counsel read 
Scott’s edition of the Tennessee 
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laws, an act incorporating the “ Nashville Bank :” 
having first proved by the testimony of witnesses, 
that the book from which le read was published by 
authority of the Legislature of that State; to all 
which the plaintiffs objected. 

The questions raised upon the demurrer, to the 
declaration, can not now be revised. This Court has 
repeatedly decided, that a defendant who has pleaded 
over, upon his demurrer being overruled, can not al- 
lege error in the judgment on demurrer, if the decla- 
ration sets forth a cause of action. The adequacy of 
the cause of action disclosed in the declaration, is 
not questioned ; but it is insisted that the corporate 
character of the defencant should have been shewn 
by a suitable averment. The justness of this argu- 
ment need not be examined, it is enough to remark, 
that on the general issue, the note being payable to 
the defendant eo nomine, its capability to contract 
and sue, is prima fucte admitted. 

Under the second section of the-act of 24, “to re- 
gulate proceedings at Common Law,” the Court had 
the right to require of the plaintiffs some evidence 
that the plea which was disallowed, went to the me- 
rits of the action.. It was not necessarily interposed 
to prevent an unjust recovery, but may have been 
pleaded for the purpose of gaining an advantage over 
the defendant, because it was not prefaced with proof 
of a corporate character. 

The view which we havetaken of this case, shews 
the act read from the statute of Tennessee to prove a 
corporate character, to have been proof superfluous. 
Whether the statute book of a sister State, published 
under the proper authority, can be read in evidence 
in our Courts, is a question on which we are much 
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divided, and therefore decline considering it. We 
all, however, concur in the opinion, that if the only 
evidence of an authority for publication, is the decla- 
ration of witnesses, ore tenus, the book is inadmissi- 
ble: but the corporate character of the defendant 
not being in issue, the judgment must be affirmed. 


Crensuaw, J.—In this case the declaration does 
not aver that the Nashville Bank is a body corporate, 
nor does the fact appear from any part of the re- 
cord. 

T lay it down as an incontrovertibie proposition, 
that an action cannot be sustained without a person, 
plaintiff, either natural, or artificial. No one will 
seriously contend, that the expression ‘“ Nashville 
Bank,” means a natural person; if then it imply such 
a person as could maintain an action, it must be an 
artificial one, and be incorporated. 

The word Bank does not ez v2 termine imply a 
corporation; for it may mean other things as well as 
a monied institution: thus, in cormmon ‘parlance, we 
say, a bank of sand, a bank of corn, as well asa 
bank of money: besides there have been, and are yet, 
Banks and other associations of individuals, for ve- 
rious i ag which were never incor porated. 

I have no doubt but that the Nashville Bank has 
been ieanepinte by an act of the legislature, yet as 
the record does not inform us of ‘the fact, we cannot 
officially know it 

We are bound ex officio to take notice of the acts 
of our own State, whether they be public or private, 
but the acts of another State, we cannot know unless 
brought to our knowledge through the medium of 
the record. 
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We are bound to know that our own banks are 
corporations, because our laws have made them so: 
hence they may sue by their corporate names, with- 
out averring that they are corporations: but we can* 
not know that the banks in Tennessee are corpora- 
tions, unless it had been so averred in the declara- 
tion. 

It not appearing then from ihe record, that there 
is any plaintiff, either natural or artificial, who can 
sustain the action, the objection is fatal on a writ of 
error, whatever in other respects may have been the 
state of the pleadings. For there is a manifest dis- 
tinction between an improper or disabled party and 
no party at all. An cbjection on the first ground 
may be waived by pleading to the merits of the ac- 
tion. ;-but where there is no party, as in the case be- 
fore us, the objection is fatal, even after verdict an 


_ judgment. 


I am aware that this Court at an early period of 
its existence decided, that if a party wd over to 
the merits of the action after his demurrer has been 
overruled, he thereby abandoned his cause of de- 
murrer, and could not afterwards assign it as error in 
this Court. Not believing this ever to have been 
the law, I for one am now prepared to overrule that 
principle of decision, and to settle thelaw on its true 
ground. It cannot comport with reason and justice, 
nor is it good vied that by pleading over the party 
shall be placed in a worse condition than if he had 
not demurred, the vee rt having ota over- 
ruled his demurrer 

‘Tam also of opinion that 1f was erroneous to re- 
ceive evidence of the s anti of Tennessee by which 
the Nashville Bank was mcorporated. 
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Ist. Because there being no averment in the de- 
claration, that the Nashville Bank was a body cor- 
porate, under the state of the pleadings, no evidence 
of the statute was receivable. For evidence could 
not.cure or supply the omission of a material aver- 
ment in the declaration, and which averment was 
necessary to make out a legal plaintiff to the action. 

2d. Because if evidence of the statute was receiva- 
ble, yet the evidence offered was illegal and inadmis- 
sible: for I hold that there are but two modes by 
which the statute of another State can be proved or 
become authentic testimony in our Gourts, viz. 

Ist. Under the seal of the State from which the 
statute comes, pursuant to the provision of the act 
of Congress, and 

2d. A certified copy by our Secretary of State, 
according to the provision of our act of Assembly. 

These two modes of authenticating the statutes of 
other States being prescribed by Congress and by 
our legislature, are sufficient of themselves for every 
purpose of evidence, and do virtually supersede the 
more doubtful and uncertain mode which it is al- 
leged to have been the practice under the Common 
Law. 

I am for a total reversal. 


Perry, J. not sitting. 
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BELL versus ELLIS’ HEIRS. 


An‘action of assumpsit for rent, will not lie at Common Law, except on an ez- 
press promise made at the time of the demise. 

The act of 1812. in relation to the action of assumpsit for rent, applies only to 
the case of a demise, and where’ there exists an agreement creating the rela- 
tion of landlord and tenant. 

So, where A has the possession of land under an agreement of sale from B, who 
had no legal title to dispose of it ; this action can not be maintained by the 
owners of the land to recover of A, rent for its use and occupation. 





In error from Morgan Circuit Court. 

This was an action of assumpsit, instituted by 
Gragg, as next friend of Ellis’ heirs, to recover rent 
for the use and occupation of a tract of land, of which 
Ellis died deceased. So much of the bill of excep- 
tions as determined this cause, showed, that the widow 
of Ellis married one White, who, independent of the 
requisitions of a special statute, authorising the sale 
of the land referred to, entered into an agreement of 
sale with Bell, under which the latter held the land 
in possession. ‘The land being subsequently sold by 
the administrator of Ellis’ estate, in conformity with 
the statute, the present action was brought for use 
and occupation, against Beil. ‘The jury found aver- 
dict in favor of the plaintifis below, and the case was 
brought to this Court for revision. 


CRAIGHEAD, for Plaintiff—Hoprkins, contra. 


Wuire, J.—The heirsof John Ellis brought this 
action of assumpsit in the Court below, against the 
plaintiff in error, to recover rent for the use and oc- 
cupation of a certain quarter section of land, in 1825, 
of which their said ancestor, died, possessed. 
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The bill of exceptions shews, that Samuel Gragg, 
and the widow of said Ellis, having administered on 
his estate, had, for some years previous to 1824, rent- 
ed said land, and applied the proceeds to the support 
of the widow and family---she never having had her 
dower assigned. Prior to 1824, one John S. White 
married said widow, and as administrator in right of 
his wife, together with Gragg the other administra- 
tor, rented said land for that year to Bell, the plaintiff 
in error. By anact of the Legislature, the personal 
representativesof Ellis were authorised, upon certain 
conditions therein specified, to sell this land. It was 
proved that Bell was in possession for the year.1825, 
and that some time early in that year he contracted 
with said White for the purchase thereof, but not in 
the manner sanctioned by the actof Assembly. Af- 
ter the year 1825, the land was sold according to the 
provisions of the act, to one Turner, for about four 
thousand dollars. The plaintiffs in the Circuit Court 
offered said John 8. White as a witness. The de- 
fendant objected to his competency on the ground of 
interest ; but the Court overruled the objection, and 
White being examined, testified essentially different 
from the other witness as to the sale to Bell. In this 
state of facts the Court charged the jury, that they 
should consider the sale made by White as void, he 
having no interest or power to sell in any other man- 
ner than that prescribed by the statute, and that such 
sale formed no bar to the recovery of rent from the 
defendant as tenant. Bell then moved the Court to 
charge, as in case of non-suit, for the non-joinder of 
White, as plaintiff in the action, who, it was insisted, 
was entitled to his wife’s dower. But the Court re- 
fused, and charged, that White had no interest in the. 
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suit, as the dower of his wife me not been set apart. 

By the assignment of errors, the correctness of these 

several opinious are necnahs. 4 to our view, together 

with the.further question, hoa under the state of 

facts presented by-the record, the action of assumpsit, 

for use and occupation on an implied ‘promise will 

lie. As.the last is a question which may be decisive 

of the case, I shall notice it first. ‘The action of as- 

sumpsit for rent will not lie at Common Law except 

upon an express promise, made at the time of the de- 

mise. ‘The action, such as the one we are now Con- 

* Aik. Dig. Sidering, is given by our act of December, 1812, 

7 which is transcribed from the English statute, 11th 

Geo. II, c. 19, s. 14; and this applies, as it would 

seem, from its very terms, only to the case of a de- 

mise, and where there exists the relation of landlord 

and tenant, founded on some agreement creating that 
relation. In New-York, this statute of Geo. IT, 

as here, incorporated with their Code, and in the case 

iit of Smeth vs. Stewart, the above principles are recog- 

Rep. 46. nised. From them, the Court there concluded, “ that 

the defendant having entered upon the lands undera 

contract for deed, such contract so destroyed the rela- 

tion of landlord and tenant, between him and the ven- 

dor, that the latter could not recover in assumpsit for 

rent, though the purchaser had himself refused to 

complete the purchase. The same doctrine is held 

in Kirtland vs. Poinsett.. The Court there decide, 

hu”: that ifa purchaser take possession of premises under 

a contract of sale, which on account of a defect in the 

vendor’s title fails to be completed, the vendor can 

not afterwards recover rent for the period of the pur- 

chasers possession, upon an p ienpliog contract for use 

and occupation. 
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The cases cited from 13 Johns. 240 and 297 do not 








4 seem to conflict with those already referred to. They 
A only determine that assumpsit for use and occupa- 
, tion, will lie upon an implied promise when a tenant 
- holds over after the expiration of a lease by deed. In 
‘ the first case the Court say “that the holding over is 
- characterised by the previous lease, and must be 
wih deemed a holding by implied permission of the ori- 
pt ginal lessor; and in the other, they expressly distin- 
4 guish it from the one of Smith vs. Stewart’" Then{4é Johns 
? the correct doctrine of the books is this—that this ac- 
1) tion upon an implied promise for rent, will only lie 
i in virtue of the statute, and when the relation of 
K landlord and tenant is preserved, and that this rela- 
a tion will be destroyed when the possession is held 
- under a contract of sale, though that contract may 
o be void, ineffectual to convey the premises, or even 
Pe prevented by the purchaser himself. These princi- 
_ ples are evidently fatal to the present action. For 
a Bell held possession in 1825, under a_ contract 
at with John S. White, for the sale of the land, 
§ =6which though manifestly void, had the effect to des- 
- troy the relation of landlord and tenant which we 
- have seen, is essential to the maintainance of the ac- 
- tion. As this disposes of the whole case, it is use- 
- less to consider the other assignments of error. 

: The judgment of the Cireuit Court must be re- 


versed. 
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WALKER versus TAYLOR. 


Where a garnishee is summoned pursuant to law, to appear aud answer as to 
his indebtednessto another, and it appears from the authority indorsed on 
‘the process that the summons was served by a deputy specially authorised 
by the sheriff to’ make that service; the counsel for the debtor—not being 
counsel for the garnishee—cannot have the summons dismissed, on the 
ground that the authority to the deputy to serve it was in fact given not by 
the sheriff, but by a deputy ; this not appearing on the face of the papers— 
and the garnishee not having appeared or pleaded. 


In error from Madison Circuit Court. 

Walker recovered of Drumgoole a judgment for 
three hundred and twenty four dollars and thirty four 
cents in the Madison County Court. At a subse- 
quent term, Taylor, who was alleged to owe Drum- 
goole three hundred dollars, was summoned as gar- 
nishee. The summons had a deputation indorsed 
on it in the name of the sheriff, appointing one Bul- 
lington to execute and return it. . It was so execu- 
tedand returned. At the subssquent term Taylor, 
though present, refused to state as to his indebted- 
ness to Drumgoole. Application was made for judg- 
ment 2 st against him ; but the counsel for Drum- 
goole resisted the application, and without stating 
whether they represented Drumgoole or Taylor, mov- 
ed to dismiss the summons, on the ground, that the 
authority given to Bullington to execute it was in 
fact given not by the sheriff, but bya deputy. The 
record also set out this fact as appearing to the Court; 
and the summons was on that ground dismissed. An 
appeal was taken to the Circuit Court, where the 
judgment of the County Court was affirmed; from 
which judgment the case was brought into this Court 
by appeal. 
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Craighead, for plaintiff—The first ground of er- 
ror is the motion to quash, because not served by 
the sheriff, and second, noreturn of nulla bona. In this 
case the sheriff appeared and declared, that he sanc- 
tioned the act of his deputy, but the Court suffered 
the debtor to oppose the garnishment. I contend, 

Ist. That the summons directed to the sheriff was 
regular. 

2d. That the service by an individual was legal. 

3d. That the appearance waived all error. 

4th. ‘That the debtor could not object. 

As to the first point, see Alabama Rep. 14. In 
this case the deputy sheriff had returned the precept 
signed D. S: and the Court said that the return was 
ulegal, because his authority did not appear. But 
if the Court has evidence of the authority of the de- 
puty, it is sufficient. The reason of this decision 
was, that the Court could not tell who he was. The 
case we have under consideration shows his authori- 
ty in writing, which makes a material difference. 
It is said that the return, or service should be’ in the 
name of the high sheriff; this is mere matter of form. 
The sheriff himself shows by his endorsement the 
character of the individual who served the process. 

The deputy sheriff acted in the most legal and 
correct way he could act—see 1 Lord Raymond, 660, 
661, 662. Here he returns it in the name of the 
high sheriff. This case shows that when there is 
but one authority to do an act, that it will be consi- 
dered as one, under that authority—5 Johns. 137. 

Our act does not require that service should be 
made by the sheriff alone. This is different from 
a writ. ‘There, final judgment in the first instance 
coes on failure to appear; but here a judgment nz. sv. 
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only goes, and the plaintiff takes his judgment mz. sz. 
at his peril. No injury can arise on no service—the 
plaintiff would pay the costs; hence the distinction 
made by the statute, which requires service in the 
one case and not in the other—Dig. 314. 

As to the summons it may be directed to any one; 
the statute does not restrict it to the sheriff. Toul. 
Dig. 316, Acts of 1823 page 20, 9 Mass. Rep. 532. 





Brandon, contra.—The errors assigned in the Cir- 
cuit Court are the only ones under consideration. It 
has been decided in New York, that a deputy may 
make a special deputy, but I am disposed to ques- 
tion the correctness of the decision. It has never 
been so decided here, and the rule is nota good one, 
as it is liable to great abuses. There must be a pe- 
culiarity in the laws of New York. The law here 
refers to the acts of no one but the sheriff and those 
of his-deputy. It will not do as a general rule to 
say that a sheriff may come in and recognise the act 
of a special deputy. 

The case in Minor’s Reports, page 14, is decisive 
for us as to one point. ‘I'he process is directed to 
the sheriffand must it not be served by the person 
to whom it is directed’? It is the writ and leading 
process and ground of the action, and he must appear 
and plead. ‘The statute implies that it must be serv- 
ed by the sheriff, for it refers to another statute, the 
statute of attachments, which expressly requires the 
sheriff to attach in the presence of witnesses—Drges/ 
page 12, sec. 4. ‘This law is referred to, and made 
the law in this case, and requires the summons to be 
in writing—2 Caines, 61. 

The debtor has a right to appear, for he is inter- 
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ested, and the casein 9 Mass., does notapply. There 
is no law in this country which refuses to the debt- 
or the right to appear and defend. ‘Then he 
has a right to litigate. Will not the rules of the 
Common Law a low a party always to defend aright? 
The garnishee has no interest, whether he pays to 
one or another, but now he comes to show that the 
plaintiff has no right to take his money. 


SaFFOLD, J.—The plaintiff i error having reco- 


vered of Morgan and Drumgoole a judgment for three 
hundred and twenty four dollars and thirty four cents 


in the County Court of Madison, at /ebruary term 
1827; in January 1528, he, the said Walker, made 

affidavit before the Clerk of said Court, that neither 

of the defendants to said judgment had property, or 
effects subject to execution, and wherewith to satisfy 
the judgment so far as he had knowledge or infor- 
mation, except what Taylor, the defendant in error 
might owe Drumgoole ; and that he had been inform- 
ed, and believed, ‘Taylor was so indebted in the sum 
of three hundred dollars, wherefore he prayed asum- 
mons pursuant to the statute, to compel ‘Taylor to 
xtterm there- 


appear and answer as garnishee at the ne: 
after. The summons having issued in 2 e usual form, 
a deputation appeared upon it in the name of J. P. 


Neal sheriff, constituting and appointing W. H. Bul- 
lington his lawful deputy, to execute and return the 
same. Qn the summons, the following return ap- 
peared, “I do certify eon I have executed the with- 
in writ, 23d January , W. H. Bullington. e oe 
the succeeding term of said Court, February 1828, 
Taylor the garnishee being sania in Court, was 
called on by the plaintifl 


"secounsel to make a declara- 
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tion of his indebtedness according to law, which he 
declined doing, wherenpon said counsel moved for 
judgment nz. st. against him. On which occasion, 
as the record states, the attorneys of Drumgoole with- 
out stating whether they represented Drumgoole or 
Taylor, offered resistance against tlre motion for judg- 
ment m2. sz. by objecting to the declaration being 
made by the garnishee, and asked and obtained leave 
to move to dismiss the summons. And as the re- 
cord also states, “it appearing to the Court that the 
deputation of Wm. H. Bullington made on the sum- 
mons in the name of J. P. Neal, sheriff of the county, 
was in fact made by John M. Bowyer his deputy, 
who had a general power from said sheriff to make, 
in his name, such deputations, though no special pow- 
er in the present instance, but that said sheriff did on 
the first day of the term recognise and approve the 
said deputation as his act;” and the Court being of 
opinion that the summons had not been legally serv- 
ed on the garnishee, the same was dismissed at the 
plaintiff's cost. 

This judgment having been removed to the Circuit 
Court for revision by writ of error, the same was there 
affirmed—from which judgment of affirmance the 
plaintiff Walker prayed and obtained an appeal to 
this Court, and here insists, that the Circuit Court 
erred in not sustaining the assignments made on the 
record and proceedings had inthe County Court, viz. 

1. Inrefusing to examine the garnishee, Taylor, 
when he appeared in Court, in obedience to the sum- 
mons. 

2. Insuffering the debtor, Drumgoole, to resist the 
judgement. 

3: In refusing judgment nz. sz. against the defen- 
dant. 
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The principal ground of objection is to the plaintiff’s 
proceedings in the County Court, that on which the 
summons of garnishment was dismissed in the Coun- 
ty Court, and on which the judgment was affirmed 
in the Circuit Court, was the supposed insufficiency 
of the service of the summons. ‘The opinion of the 
County Court having sustained the objection, the 
consequence was a refusal by the Court to examine 
the garnishee, or to render judgment nz. st. against 
him. © This opinion of the Court was elicited by the 
motion of the counsel of Drumgoole, one of the ori- 
ginal defendants, without professing to be the coun- 
sel of the garnishee. Hence it appears, that all the 
assignments of error depend on the validity of the 
exception to the service as stated. The argument of, 
the counsel in this Court, was directed mainly to an 
investigation of the question, whether a deputy she- 
riff has power to constitute a deputy, or make any 
sub-appointment for the execution of a particular 
process. On this question and on the authorities 
submitted, the Court is so far divided as to find some 
difficulty in arriving at a satisfactory conclusion ; 
but we conceive the question not necessarily involv- 
ed in the case. A deputation having been written 
on the summons, which purported authority in the 
name of J. P. Neal sheriff, to Bullington as his lawful 
deputy, to execute the particular process; in exam- 
ining the sufficiency of the service, the attention is 
necessarily directed to the appointment, as well as 
the return—the latter may properly be viewed with 
reference to the former; and though Bullington has 
not signed his return expressly, as either general or 
special deputy, or annexed to his signature the name 
of Neal the sheriff, which on ordinary occasions is 
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indispensably necessary, the omission to do so un- 
der the circumstances of this case leaves no doubt, 
or uncertainty as to:the capacity in which he acted. 
The return and appointment, viewed in connection as 
they should be, shew expressly in what character the 
deputy acted—that he executed the process as the 
deputy of Neal, the sheriff. 

But this is not specifically the point mainly relied 
on: it is that Bullington had not been appointed by 
the sheriff personally, but in fact by Bowyer, who 
was himself a deputy, under a general power to 
make deputations in his name. Itistrue, the record 
states that this latter fact appeared to the County 
Court ; but in what way is not shewn—Taylor, the 
garnishee, had made no appearance, and of course 
had filed no plea either in abatement or otherwise. 
If the Court would sustain the motion of counsel, 
virtually, as amicus curi@, it must be for some de- 
fect apparent on the face of the proceedings, which 
was not the situation of this case; nor was the Court 
authorised to’ take any notice of the eatrinsic fact, 
unless advantage had been claimed of it, by plea, for 
and in behalf of the garnishee. 

The affidavit of the plaintiff as granted by the 
clerk in vacation, and the summons of garnishment, 
returnabie to the succeeding term, are believed to be 
fully authorised and sustained by the statute of 1823, 
’24, cited in the brief. 

We are therefore of opinion, that the judgment 
of the Circuit Court must be reversed, and the cause 
remanded, to the County Court, for further procee- 
dings. 


Wiuutrr. J. not sittine 
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HEIRS OF CALLER versus MALONE et. al. 

LS Scire Facias to the representatives of an estate, to make them parties to a suit, 
e must be directed to them, as such. 


The Supreme Court will not entertain an exparte motion to make individuals 
ec parties to a suit, on the return of a general scire facias only served on 
them, without evidence of their representative character. 





: This was a motion, submitted on the part of the 
oa plaintiffs, praying that William Crawford might be 
0 made a party to the above suit, as representative of 
d the estate of Shields. A scz. fa. had before issued 
y generally and had been returned, executed on Craw- 
e ford. 

e : . 

1 Lipscoms, C. J.—Atthe last Term of this Court, 
% the death of Samuel B. Shields was suggested and 
a. an award of scire facias prayed, to make his repre- 
1 sentatives parties. The scire facias issued, was in 
t general terms, to the representatives of Shields, 
; without designating them by name, or characteris- 
r | ing them as administrators or executors; this scare 

| facias was served on William Crawford. 
. The plaintiffs now move to make William Craw- 
. ford and Benjamin Glover parties as administrators. 
e The only’ evidence of their being administrators is 
’ the record of another suit in this Court, where they 
have been made parties as administrators. y 

t There has been no appearance, and the application 


is wholly exparte. ‘The motion must be overruled, 
. and the plaintifis, when they have satisfied them- 
selves that the persons now sought to be made par- 
ties, are the administrators, they can have a scv. fa. 
directed to them as such. 


39 
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HUNTSVILLE BANK versus McGEHEES, Ex’ix. 


The Act of 1823 declaring a forfeiture of the charter of the Huntsville Bank to 
ensue from a failure to pay specie for its notes, did not take from the Bank 
the right to sue in its corporate capacity. 


The plaintiff in error brought an action of debt 
in Limestone Circuit Court, against the defendant, 
to recover the amount of a promissory note. The 
defendant plead in abatement, that the charter of 
the plaintiff had expired, and that the “Huntsville 
Bank,” in its corporate capacity, could not maintain 
an action. On this issue there was a verdict in fa- 
vor of thedefendant. This point, as also others, no- 
ticed in the opinion of the Court, were here assign- 
ed for error. 


Hopkins, for the plaintiff's in error.—The original 
charter of the Bank gave the right to the stockhold- 
ers to use the corporate name for two years after the 
expiration of the term of the incorporation, for the 
purposes of bringing and maintaining suits, settling 
the accounts and selling the property of every kind 
of the corporation. The enjoyment of this privi- 
lege, after every other should cease and .the term of 
the charter itself expire, was secured. The powers 
of. the corporation whilst the ‘charter endured, were 
as ample without as with this privilege. This could 
be of no use and could not be exercised until the 
corporation ceased to exist. The act of 1823 could 
cause a forfeiture of the charter only before the ex- 
piration of the term of incorporation ; but does not 
affect any privilege which the charter gave after the 
corporate powers and the charter itself mightend. The 
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stockholders have, in the event of their being deprived 
of the charter by a judgment of forfeiture, obtained 
according to the course of -the common law, the same 
right to bring and maintain suits in the corporate 
name, as they would have after the charter had ex- 
pired by its own limitation. A forfeiture has not a 
more destructive effect upon the powers of a.corpo- 
ration than the expiration of the charter would have ; 
and the last event could not disable the stockholders 
from :suing in the corporate name for two years af- 
ter it might occur. ‘The right to sue does not de- 
pend on the continued existence of the corporation. 
It was given for the whole term allotted to the cor- 
poration, and two years beyond the longest period 
the charter could endure. The defendant relies on 
the act of 1823, and the proclamation of the Governor 
which it directed, to shew the charter has been for- 
feited, and that the plaintiff is without. capacity to 
maintain this action. This statute amended the 
original charter, and did so with the consent of the 
stockholders. . The amendments consisted in mak- 
ing the refusal or failure of the Bank to pay, on de- 
mand, specie for its notes, a cause of forfeiture of the 
charter, and giving power to the Governor to issue 
his proclamation’ declaring the forfeiture for such 
cause. But the forfeiture could not take effect im- 
mediately after the proclamation might be issued. 
The statute secures to the stockholders all their cor- 
porate ‘powers for three years after the date of such 
proclamation. The effect of a forfeiture under the 
statute, willtake place when the corporate powers 
may terminate. If the object of the three years al- 
lowed by the statute, were expressed to enable 
the stockholders to bring suits in the corporate name, 
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instead of being to enjoy all their corporate powers, 
it would not be denied that the legislature intended 
the three years after a forfeiture by proclamation, as 
a substitute for the two years allotted by the charter 
after the expiration of the term of incorporation.— 
But as the object of the three is different from that 
of. the two years, the benefit of both may be con- 
sistently enjoyed. If the forfeiture of the charter 
for any cause, which, independently of: the statute of 
1823,. would be an adequate one, could not deprive 
the stockholders of the right to sue in the corporate 
name dpring the whole term of incorporation, and 
two years afterward, a forfeiture, that is the conse- 
quence of the cause to which that statute exposed 
the charter, does not divest them of the privilege.— 
Ala. Dig. 39, Sect. 10. 

The holder of a bond, who acquired it by a trans- 
fer by delivery without endorsement, has a right to 
prosecute a suit on it for his use, in a case in which 
the nominal plaintiff dies, after the action was com- 
menced, but before judgment. Would he not have 
a right to bring a suit for his benefit in the name of 
the obligee after the death of the latter? The latter 
case is within the mischief, for which a remedy is 
afforded by statute, and is therefore by an equita- 
ble construction within the meaning, although it is 
without the letter of the statute —Ala. Dig. 70, 465 
—6 Bac. Abr. 383, 385, to 388. 

If the holder would have a right to an action in 
the latter case, Pope, for whose use this suit was 
brought, is entitled to it. He received a transfer of 
the bond by delivery within three years after the 
Governor issued his proclamation. The transfer was 


accompanied by a deed from the corporation, that 
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conveyed to him this and every other interest, which 
belonged to it and declared the trusts to which he 
should hold all subject. He has the same right to 
bring an action after the dissolution of the corpora- 
tion as the transferee of an individual has, after the 
death of one from whom he received the transfer. 

But the right of the corporation to sue or to do 
any other act, which the charter authorised, was not 
impaired by the statute of 1823. This act is un- 
constitutional and void. It provides a mode, in 
which the Bank may be deprived of its charter with- 
out allowing to the corporation a trial by jury, or 
any opportunity to make defence, and gives to the 
Governor judzcial in addition to the executive power. 
The legislature did not intend, when they enacted 
this statute, to exercise the power to establish Courts 
inferior to the Circuit Courts, and to appoint the 
Governor a Judge of an inferior court. If they in- 
tended to do so, such-an act is forbidden by the con- 
stitution. The Constitution prohibits the union in 
the same office of judicial and executive power— 
Ala. Dig. 917, article 2d, and sect. 2, of the Consti- 
tution. 

That the power conferred by the act is judicial, 
no one can doubt. It declares what shall be the ef- 
fect of a failure to pay specie; prescribes what shall 
be sufficient testimony of this fact; authorizes the 
Governor to ascertain it, and in the event of his be 
lieving, from the evidence, that the fact exists, re- 
quires him to deprive the corporation, by his procla- 
mation of its rights. ‘This is precisely the power 
which Courts exercise, after the facts of a case have 
been ascertained by a jury. Every right, whether 
itdepend upon the common law or statute, must be 
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supported, if in controversy, by evidence of the facts - 


upon which it rests. The effect of the facts the law 
has declared. ‘They are ascertained in: the mode 
which the law has prescribed, and it is the duty of a 
Court to see that facts are proved’. by competent tes- 
timony, and if they are to pronounce, not its own, 
but the judgment: of the law, such judgment is 
the effect allowed by law to the facts. 

The assent of the corporation to the statute is im- 
material and does hot relieve it from the objection. 
The assent of all the people in-the State could not 
enable the legislature to do what the ~ Constitution 
prohibits. . If the legislature were now to enact that 
every collector of ‘taxes hereafter appointed, should, 
as ‘a condition precedent to the exercise of the em- 
ployment, make, together with his securities, a writ- 
ten declaration of ‘assent toa statute, which required 
the Governor, if it’ appeared from the certificate of 
the Comptroller that any collector had failed, on ‘the 
demand of the Comptroller, to pay the taxes in his 
hands into the ‘Treasury, to render a judgment -for 
default against such collector and his securities, 
would not the statute be unconstitutional? Could 
the assent save it from merited condemnation? It 
would be no support to a judgment obtained in vir- 
tue of such a statute, to say the collector was bound 
by a legal obligation to pay the sum for which the 
judgment was rendered. This could be said truly 
to most persons of “the effect of claims before suits 
are brought on them, upon. which ‘Courts afterward 
render judgments. *'The éxistence of obligation when 
it is‘asserted by one party and denied by the other, 
can be ascertained and fixed by the exercise of judi- 
cial power only. In the case which has been sup- 
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posed, the facts necessary to make a collector and his 
securities liable would be—was he appointed to the 
office—did he and his securities make the bond—did 
he collect the money and fail to pay it over. If these 
facts can be ascertained and their legal effect declat- 
ed by a Governor’s proclamation with the force of a 
judgment, the effect of facts necessary to fix an ob- 
ligation on one individual in favor of andther, may 
be also—if the legislature shall-authorise it by a 
statute, which shall require all persons to submit by 
the terms of their contracts to the jurisdiction of this 
new tribunal. In what does the case supposed, dif- 
fer from this? The Bank had rights ‘as well vested 
by its charter and protected by the ‘Constitution and 
laws of the land, ds those of persons are. Amongst 
its most essefitial rights is that to the term of incor- 
poration. The forfeiture of this right must be found- 
ed upon facts, the effect of: which destroys it. Such 
facts can be ascertained in that mode only, in which 
those are that affect the rights of persons. The le- 
gal effect of such facts can be declared by a Court 
only. An obligation of the Bank: in favor of others, 
like one’ on an individual, must be shewn by evi- 
dence. Did the Bank owe the note which was pro- 
tested, or was it made by the corporation? This in- 
quiry embraced facts. and questions, which can be 
ascertained and settled no where else than in a Court. 
Did the Bank refuse to pay on the ground, that the 
holder was indebted to the corporation in a hundred 
times the amount of his demand? ‘As to this fact 
the notary did’ not inquire, and had no authority to 
inquite. If the original charter of the Bank had 
given to the Governor authority to inqture mto mat- 
ter, which is by the common law a cause of for- 
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feiture, and power also, if he ascertained its existence, 
to adjudge the forfeiture, no one here would doubt the 
unconstitutionality of the authority. The statute 
of 1823 made the failure to pay specie a cause. of 
forfeiture. Under the charter the failure had no 
such effect. But is not the inquiry into matter, to 
which the amendatory act allows that effect, confined 
as exclusively to the jurisdiction of Courts, as it 
would be, if made into a fact that would, according 
to the original charter, cause a forfeiture? 

None need be alarmed for the consequences of a 
decision, that the statute is void.. The capital of the 
Bank is too dispersed to be collected again. Some 
of it may be wherever the winds of Heaven blow. 
It has been exhausted in the payment of debts and 
in distribution amongst the stockholders. In Janu- 
ary 1828, all the interests of. the Bank were convey- 
ed to a Trustee, to whom authority was given to 
close its concerns. If the operations of the Bank 
should be hereafter renewed, a judgment of forfei- 
ture for non-user could be. obtained. But the stock- 
holders are satisfied with its present repose, and 
would not disturb it if they could. ‘They remember 
that whilst it was in operation, it received no credit 
for the good it did, and was charged with many of 
the evils which it did not cause. ‘Their conscious- 
ness of the integrity, with which they administered 
the affairs of the institution, does not make them 
willing to afford, by a renewal of its operations, 
another pretext for slander to assail them. ‘They as- 
sert the existence of the corporation for the sole pur- 
pose of enabling the Trustee to recover the debts, 
which are justly due to it. Allow their Trustee to 
do so, and they are as willing as any other one can 
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of a violation of said act, in not psying specie for a 
note issued by said Bank, which was presented for 
payment on the 16th day of December, 1824, and 
regularly protested for non-payment. The plain- 
tiffs objected to the testimony going to the jury, but 
were overruled by the Court. ‘The defendant then 
read as evidence, the act of 1823 to amend the ehar- 
ter of said Bank. ‘The plaintiffs then requested the 
Court to charge the jury, that the writing purport- 
ing to be the Governor's proclamation, was not suf 
ficient evidence, unless the same were proved to have 
been published, to authorise a verdict for defendant ; 
which instruction was refused. The plaintiffs now 
assign for error: 

Pirst—That the Court erred in not excluding the 
evidence, offered by the defendant, from the jury. 

Secondly—In refusing the instruction asked. for ; 
and, 

Thirdly—That the issue was immaterial. 

The first and second assignments may well be 
considered together, as they involve the disability of 
the plaintiffs to sue, and there can be no doubt but 
the Court erred in refusing to give an opinion as to 
the law upon the facts, when it was requested to do 
so. Such a refusal leaves the law to be determined 
by the jury, or at least it is calculated to lead them 
into error, by supposing that the law is on the other 
side. ‘The’ Court then should have given the in- 
struction asked for, and left the jury to decide upon 
the evidence. The refusal then, to give the charge 
usked for, being equivalent to an opinion that the 
law was with the defendant, I will proceed to shew 
that the plaintiffs were.entitled to sue at the time this 
suit was commenced. The act of 1823, to amend | 
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the charter of said Bank, in the 2d section, enacts 
“that if at any time after the first day of August 
next, it shall be ascertained, by note regularly pro- 
tested for non-paymeut, that said Bank has refused to 
pay specie for any note it has issued or may issue, 
then, and in that event, the charter of said Bank 
shall be forfeited, and the Governor is required to 
issue his proclamation to declare it null and void.” 
The third section provides, that in the event of a 
forfeiture of the charter of said Bank being ineurred 
under the provisions of this act, the stockholders 
thereof shall still continue to enjoy all their cor- 
porate powers unimpaired, for the term of three 
years from the date of the proclamation declaring 
said forfeiture. In the 10th section incorporating 
said Bank, Digest, page 39, it will be found that, not- 
withstanding the expiration of the term for which 
the said corporation was created, it should be lawful 
to use the corporate name, style and capacity, for the 
purpose of suits for the final liquidation and settle- 
ment of the affairs and accounts of the corporation, 
and for the sale and disposition of their estate, real, 
personal, and mixed, for two years after the expira- 
tion of the said term of incorporation. The act then 
of 1823, from the best construction I have been en- 
abled to give it, only shortened the period, upon cer- 
tain contingencies, which the charter of the Bank 
should run; and from the act referred to, and the 
date of the Governor's proclamation, it is evident 
that a forfeiture of the charter did not take place un- 
til the first day of February, 1825, and the act refer- 
red to, continued their corporate powers under cer- 
tain restrictions for three years thereafter. The 
question then arises, at what time the corporation 
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ceased to exist; and 1 will here admit that the ques- 
tion would be beyond cisputation, but for that part 
of the act of 1823, which coutinues 
capacity for three years alter a toric! 
charter of said Bank, by which it isvevident tha 
legislature intended the corporaticu to exist and co: 
tinue the time designated, ior all tue purposes of 
b: mking, excep discotuus. So long then as tie ehar- 
ter authorised the Bauk to do banking business, if 
existed as a corporation, and at the expiration of the 
lime limited, at which the corporation suculd cease 
todo banking business in its corporate capacity, then 
the corporation ceased to exist, and it would have 
to resort to the 10th section referred to, In erder to 
enforce the, collection of its debts, which seems to 
have been unimpaired by the act of 1823, to amend 
the charter of said Bank. ‘The act then of 1823, 
amending the charter of said Bank, and the 10th sec- 
tion of the original charter not being in coufiict, they 
may well stand in pari materia, and be construed as 
such, which would give the Bank two years after 
the expiration of the three, from the date of ile Go- 
vernor’s proclamation, to commence suits, &c. ‘The 
evidence was therefore proper under the: issue, and 
the refusal to give the charge asked for, error. 

As fo the third assignment, that the issue was im- 
material, it is believ ed that that assignment isnot 
well .assigned. An issue to be immaterial must. be 
such as no judgment could be rendered upon it. 
The plea then was a plea in abatement as to the ca- 
pacity of the plaintiffs to sue: upon. that fact being 
found, the writ would have been abated, + being 
found for the plaintiffs, a respondeas ousler Wou id have 


been awarded. 
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in error from Limestone Circuit Court. 

This suit was commenced by Rogers & Sons, by a 
bill in chancery, charging a fraudulent transfer of 
estate from John W. Smith, a judgment debtor of the 
complainants, to Joseph A. Simith. © The answers of 
the Smiths denied positively the alleged fraud in the 
transfer—but it was in prool, that a transfer of cer- 
tain slaves, made by John W.to Joseph A. Smith - 
(which, slaves were out of the jurisdiction of the 
Court) was attended by such circumstances, as would 
have induced a strong presumption of fraud—and it 
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was insisted that, that transaction should be extended 
to a transfer of a bond, made by the same parties ; 
and which the complainants alleged was in deroga- 
tion of their rights as creditors of Smith, the assignor. 
No testimony was produced showing fraud in the as- 
sigument of the bond; but on the bill, auswer and 
proofs, the Court below decreed the proceeds of the 
assigned bend to the satisfaction of the complainants 
judgment against John W. Smith. It was here as- 
signed for error. 

ist. That the sheriff who held the custody of the 
money, collected on the bond, should have been made 
a party to the suit. 

2d. That Barnes & Carroll who had an interest 
in the amountof the bond, should have been also 
parties, and 

3d. That the Court erred in its decree, generally. 


J. L. Martin, and W. B. Martin, tor Plaintiffs. 
Hopkins and Coleman, for Defendants. 


Crensuaw, J.—In this case the bill among other 
things, sets forth, that Rogers & Sons obtained judg- 
ment against John W. Smith for a large amount, 
and that Smith was then possessed of considerable 
property in land and slaves. That pending the suit 
he fraudulently sold the slaves, and which, soon after 
the sale, Joseph A. Smith removed to Florida. That 
he sold his land to Blackwood, in part payment for 
which he received a bond on the Webbs for $1500, 
and which bond he fraudulently assigned to the said 
Joseph A. Smith, who in December 1827, obtained 
judgment thereon for one thousand five hundred and 
ninety three dollars. 
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The bill prays a discovery, and general relicf; and 
especially seeks to apply the money collected, cr to 
be collected on the judgment against the ,Webbs, to- 
wards the satisfaction of the judgment of Rogers & 
Sons. 

Joseph A. Smith in his answer specifically denies 
the fraud, and insists that the assignmentof the bound 
on the Webbs to himself, was fair, for valuable and 
adequate consideration, and which consideration was 
debts to that amount then due, and owing from the 
said John W. Smith to himself. 

The answer of John W. Smith admits the judg- 
ment against himself in favor of Rogers & ‘Sons, de- 
nies fraud in the transfer of the bond on the Webbs, 
and in this respect is substaitially the sams: as the 
answer of Joseph A. Smith. 

The record presents a mass of testimony, the parts 
of which | deem material, will be considered in their 
proper place. 

On the bill, answers and proofs, the Circuit Court, 
in substance, decreed that the avails of the judgment 
against the Webbs should be applied towards satis- 
faction of the judgment in favor of Rogers & Sons. 

The errors, if any, may be embraced in two objec- 
tions to the decree. | 

Ist. That a final decree should not have been pro- 
nounced, because, all persons to be affected by it had 
not been made parties; and, 

2d. That the decree is erroneous on the merits of 
the case, and that it should have been in favor of the 
defendants to the bill. 

As to the first objection, the position is taken, that 
the sheriff, who was enjoined from paying over to 
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the plainti iffat law the money collected on the jude- 
ment against the Webbs, should have been made a 
party. Thts position is untenable, because the she- 
riff cannot be aiiectedt in interest by the decree, nor 
has he any interest in the money co tear on 1 the 
‘taditinaut more than to the extent of his fees, and 
these he is entitled torctain whether he be a party or 
not. 

But it is further insisted, that | 
had aninterest in the judgment avainst. the Webbs, 
to the amount of their debts, and for whieh an order 
in their favor had been accepted by the attorney of t 
piaintiffs at law; and that they should have 6s mace 
parties, the judgment being the principal subject of 
controversy In the present suit. 

In chancery, itis a correct rule of practice, that the 
Court will eat pronounce a final decree, unless ail 
persons whose rights are to be affected by the decree 
have been made parties. [am aun inclined to 
think that Barnes & Carroli should have been made 
parties ; and that for this error, if there were none 
else, the decree should be-reversed, at least to the ex- 
tent of their interest, unless the compiaiiants would 
now consent to. allow them the amount of their 
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debts. 
Other slight objections have been — by the 
covinsel, which I consider as not very material; but 


will now proceed to the consideration of the main er- 
ror relied on, viz: the erroneousness of the decree it- 
self, on the merits of the case. 

And here I wiil premise, that as to the pretended 
sale of the slaves by Johan W. Smith and their re- 
moval to Florida, the bill, the answers and the depo- 
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was intended as a gross fraud, and must be declared 
void, at least so far as concerns the creditors of Smith. 

But we have no authority to set aside the sale, and 
decree the property to be sold in satisfaction of the 
complainants judgment, because the slaves are out of 
our jurisdiction, And though the bill contains a 
prayer of gencral relief, yet 1 apprehend this matter 
was inserted in the bill, and proof offered in its sup- 
port, in order to connect it with the assignment of 
the bond on the Webbs, and to show that the assign- 
ment was also intended as a fraud on the complain- 
an‘s,. From the state of the case it can be resorted to 
for no other purpose, and for.this purpose alone, I 
understand the counsel as relying on it.in argu- 
ment. 

The principal matter then in controversy is, whe- 
ther the assignment of the bond to Jos. A. Smith is 
fraudulent and void as to the complainants, who were 
creditors of John.W. Smith the assignor, and who it 
seems is insolvent. 

The bill expressly ‘charges, that it was fraudulent, 
without consideration, and intended to prevent satis- 
faction of the complainants judgment, and calls on the 
Smiths, the assignor and assignee .to state what in 
particulat was the consideration; and they in their 
answers as expressly deny the fraud, set out the con- 
sideration in debts due and owing from the elder to 
the younger Smith, and insist on the right which a 
debtor has to prefer one creditor over, another. 

If the transaction be in good faith, a debtor has 
the unquestionable right to assign his property in. 
payment.of one creditor in preference to another,’ 

The answers then, having directly denied the most 
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material allegations in: relation to the fraudulent as- 
signment of the bond, the rule is, that the answers, so. 
far as they are responsive to the bill, must prevail, 
tnless the facts be contradicted by two witnesses, or 
by one witness and other equivalent circumstances. 

It is therefore important to enquire, whether the 
case furnishes such testimony as will destroy the ef- 
fect ofthe answers. — 3 

I will first consider the assignment of the bond as 

@ separate transaction, and distinct from the sale of 
the slaves, and running them to Florida. 
_> The testimony of McCracken, proving that John 
W. Smith declared he would place his property be- 
yond the reach of the complainants, and so much of 
the testimony ofall or any of the witnesses going to 
prove declarations or admissions made by John W. 
Smith in the absence of Joseph A. Smith, and which 
may affect his rights, must be rejected as illegal and 
inadmissible : for if the answer, on oath, of a defendant 
cannot be read to charge his co-defendant, or to affect 
his rights, much less can declarations and admissions 
made not in the presence of each other, be'received ia 
evidence for the same purpose. 

Rejecting this testimony, and viewing the transfer 
of the bond as unconnected ‘with the sale of the 
slaves, there is not a ‘solitary’ witness who directly 
contradicts the most material facts contained in the 
answer of Joseph A. Smith. ‘I admit that several of 
the witnesses prove circumstances calculated to ex- 
cite suspicion against the fairness of the transfer of 
the bond: but bare circumstances of suspicion, 
without the positive proof of at least one witness, are 
insufficient to do away the effect of the answer. 
But if the evidence of the complainants had been 
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sssisinn and in dinest contradiction to the facts of the 
answer, is not the positive testimony of the three 
Smiths sufficient to balance the proof? They are 
equal-in number to the witnesses, who prove any 
circumstance which can affect the fairness of the 
transaction, and for aught that appears to the Court, 
are of equal credibility. They prove clearly that 
there were subsisting debts due from John .W.. to Jo- 
seph A. Smith equal im value to the debt against the 
Webbs, and two of them prove that the bond was 
transfered in satisfaction of those debts. 

If then their testimony be sufficient to clear the 
transaction in relation to the bond, of the suspicion 
of fraud, created by the witnesses on the other side, 
the answer of Joseph A. Smith, in this ‘particular, 
stands alone unimpeached, and: must prevail. 

But it is contended that the sale, and running the 
negroes to Florida, are so intimately connected with 
the transfer of the bond, that they must be viewed as 
parts of the same transaction, and that a fraud in 
part vitiatesthe whole. Iam unable todiscover that 
they are parts of one and the same transaction. I 
cannot see any intimate relation between, or necessa- 
ty dependence of one on the other, and the record fur- 
nishes no sufficient evidence of the fact. Because 
Joseph A. Smith was concerned in the fraudulent 
sale of the negroes and running them to Florida, it 
does not follow as a necessary consequence nor as @ 
violent presumption that. the transfer of the bond 
was fraudulent, when the answers of the defen- 
dants, sustained by the unimpeached and uncontra- 
dicted testimony of three witnesses, shew that. the 
transfer was in good faith, for adequate and valuable 
consideration. I am not at liberty from mere cir- 
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cumstances, to raise presumptions and deduce conse- 
quences, which may or may not be true. The max- 
im, therefore, that fraud in part, vitiates the whole 
transaction, has no application to the present case. 
The transfer of the bond was one transaction, the 
sale and removal of the negroes was another, fraudu- 
lent indeed, but separate and distinct from the other. 

From the premises, the conclusion necessarily fal- 
lows, that the decree should be reversed, the injunc- 
tion dissolved, and the bill dismissed with costs. 

Of this opinion are a majority of the Court 


‘« The Curer Justice, and Justices Sarronp and 
WHITE concur. 


Taytor, J. and Cotuier, J. dissenting. 


With the last Case, was closed the Decisions of the Supreme Court 
of Alabama, under its original organization. 


On the 14th day of January, 1832, the Legislature of Alabama ene 
acted a statute creating a separate Supreme Court, the members of 
which, under an election held in pursuance thereto, wereas follows: 

Hon. ABNER'S. LIPSCOMB, 
Hon. REUBEN SAFFOLD, 
Hon. JOHN M. TAYLOR. 


The Hon. ABNER 8S. LIPSCOMB was chosen Chief-Justice. - 
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SUPREME GOURT OF ALABAMA 3 


During the ensuing part of January Term, 1832. 


Hon. ABNER S. LIPSCOMB, Chief Justice. 
Hon. REUBEN SAFFOLD, Associate Justice. 
Han. JOHN M. TAYLOR, Associate Sustice. 


CONSTANTINE PERKINS, Esq. Attorney-General. 
HENRY MINOR, Esq. Clerk. 
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CALDWELL versus THE STATE. 


The State of Alabama has the undoubted constitutional right to extend its civil 
and criminal jurisdiction, over any tract of Indian country within her limits, 
where the fhdian title is not extinguished. 

The statute of 1829, extending the jurisdiction of the State of Alabama over 
the Creek nation, was not in violation of the Constitution of this State, or of 
tne United States; nor of any act of Congress passed in compliance with 
the latter; or of any treaty made in pursuance thereof. 

An effence committed in the Indian territory, to which the Indian title has not 
been extinguished, but over which territory the jurisdiction of the State 
Courts has been extended, is properly cognizable in the Courts of this State, 
and the conviction of one for felony on such lands, held legal. 


This important cause arose on the conviction of 
Caldwell for the murder of a Creek Indian.. The 
crime was committed on the lands of the Creek na- 
tion, the Indian title to which had not, at the time of 
the commission of the offence, been extinguished. 
In the year'1829," an act of the legislature of Ala- 
bama became a law, extending the jurisdiction of 
the State over the Creek.nation; and in a correspond- 








» See Aikin’s Digest, page 223, sec. 6. 
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ing extension of the criminal jurisdiction of the 
Circuit Court of Shelby, this conviction was had. 

The Circuit Court reserved the case for the con- 
sideration of this Court; and the points raised here, 
were asto the right of the State of Alabama to en- 
act the statute in question. 

It was insisted in error, that the act was in direct 
violation of the Constitution of the United States, 
and of the Treaties made with the Indian tribes. 
That the aggression was alone cognizable in the 
Federal Court, and that the State Court had no ju- 
risdiction or control of the offence. 

The great legal learning displayed in the decision 
of this question, and. the important constitutional 
principles investigated by the Bench, cannot fail to 
render it.an important document in the judicial. his- 
tory of the State; and especially interesting, as de- 
ciding a question, the political aspect of which has 
so long disturbed the-country, and created such di- 
versity of opinion. 


~ Gordon and Shortridge for appellants. 
Bagby, contra. 


Lrescoms, C. J.—It is with the most unfeigned 
diffidence of my own abilities, that I approach the 
‘ interesting question presented. in this case; not only 
" on account of its intrinsic importance, but because it 
has. employed the learning and talents of the most 
able and distinguished men of our country, without 
producing-unanimity.of public opinion. When such 
efforts have failed, I may well despair. As however 
it has been made my duty, I shall expresssuch views 
on the aaijort, as have been satisfactory to my mind, 
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Alabama, extending the jurisdiction of the State, and 
embracing that part of the Creck Nation where the 
offence was committed in he: county of Shelby -is 
void, because it is in contravention of that provision 
in the Constitution of the United § States, ws confers 
on Congress, the right, to regulate commerce with 
foreign nations, and among the several States and 
with the Indian tribes. If the argument of counsel, 
was correctly understood, it was urged that the pow- 
er to regulate trade aud commerce, confers shone 
powers on the General Government, to legislate and 
exercise aR over the Indians, of thé several 
tribes, within the several States, in: exclusion of the 
local: or State saialttions Were it admitted that 
the Indian tribes erabraced within the limits of a 
State, are referred to, in this grant of power to the 
General Government, it would not necessarily follow, 
that the principle Q pron for is correc 

There is nothing in the exercise of State jurisdic- 
tion incompatible, w ith the right of the General Go- 
vernment to regulate trade and commeree—each ju- 
risdiction can be sustained, whilst operating within 
its levitimate sphere. It is not competent for a State 
to exercise a jurisdiction, conceded to the General 
Government. But she may exercise all the pewers 
of a sovereign independent State, within her own 
li 9F those powers have not been relinquished. 
The*General Government is one of limited powers, 
and can éxercise no sort of jurisdiction not conceded 
to it, by the Constitution. All the powers of sover- 
eignty not conceded, remain with the states. Al- 
though the states may not be authorised to pass laws 
regulating trade and commerce, they may well take 
cognizance.of murder, of larceny, and enforce con- 




















tracts not in contravention of such regulations of trade 
and commerce, as may be seduined by Congress. 
The plenary jurisdiction of the United States cannot 
extend beyond the subject of the grant to nies ieee 
Trade and commerce have been sub’ ected to its-c 
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ted.. Sur- 
rounded as‘our woverpinent Was, at tac. period of the 
—_ ion of the Constitution, by numérous:and.bar- 
barous tribes of [udians, not within our territorial lim- 
its, if is not to be supposed, that the power to regu- 
late trade and commerce with them, would have been 


} .OrTyY? + +n mnimnnart< nt fan lrg aa | ay ae f } 
aveMmea coo URimporiant ior tHe sansa a of the 


° 4.*4 ee, eet 4 "| : i‘. a _— 
framers of that instrument. ‘The Indian tribes, were 
? 
a descriptien of peopie, not coming within any 


— definition of an trihoedeastiedl sovereign nation 

of government; henee, they could net bevembraced 
$ $y sony "49", wm wea tare oh th) Oe term } 

In the term, loreign naiion. ihe term-did not ex- 


press Tae tummear iced © Merlamned Of those "pedple; 

lt Was therefore @sseutia’ to CinwmoV wie more ¢ BR pres- 

Bivie one, Indian tribes. -In connexion with this view 
4aA\N nc 2 , 


t th suoject, it is wority of cousileration, as @ ii}S- 
heats Se ED ORE ae ee RE, eer ees i 
be fet in fecleral jurisdiction, that.it never has 


Acenivins« AUD . diego ey Daas ratiusea + 
V0el@NA ASSUINEGU OVEP the SMALL Lives, Will te amuses 
. + % ‘ 3 
rh shins ae lamar 1% 4 tant latar 
OF 2 Siaie. lL witik leave it to. otnersto deter mine, 


which a tribe 








CASES DUTERMINED 


CALDWELL US THE STATE. 





must be reduced, to fall below federal jariadiction. 
Another position assumed, in support of iederal juris- 
diction is, that te ultimate right of soil is in the 
United States, and that jurisdiction follows that right 
as its mcident: this argument is novel and unsound. 
The. United. Staies las never rested its right of 
jurisdiction, over her Farts, Arsenals and Dockyards, 
on her right of soil; but has always applied to ihe 
state, for a relinquishment of jurisdiction. . Chancel- 
lor ‘Kent says, “that if the United States had been in 
“gonstant possession of a place as a Fort, from the 
“ first organization of tie-government, but had not 
“obtained a cession of jurisdiction from the state 
“the jurisdiction remains with the state.’ 

Anoiher ground, assumed, is alike destructive of 
federal and state jurisdiction. It claims for the Creek 
tribe of Indians, the high character of independent 
sovereignty, entitied as such, to every political right 
incidental. thereto. ‘The. Indians, it is said, were ihe 
first occupants of the soil; and the first Buropean dis- 
coverors, aan, no-right, yaeid such as the Indi- 
ans conceded to them. ‘That possession acquired wl 
forse, conferred uno ri; ght, 2 as it- was in violation of-th 
paramount natural righ sted the pteoeine: sean 
We will examine this high pretension io savage so- 
vereignty. If a people are found ly the possession 
of a’territory, in the practice of the aris of civiliza- 
tion ;*employed in the. cukivation of the soil, and 
with an organized government, no matior what may 
be its form, they form an independent community ; 
their rights should be respected, .and their territorial 
limits‘not encroached on. From such a people, ter- 
ritory can only be acquired consistently with good 
faith, and national law, peaceably by treaty; by con- 
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quest, In open war; or by a forcible tre: ;pass, in vio- 
lation of political — Fhe first mode of acquisi- 
tion, would ance with the soundest prin- 
ciples of morality; the ia sanctioned by the uni- 
form usages of war; the last would be morally 
wrong; and if the power whose mghts had beon .in- 
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vaded, was ioo fecble to extort redress, other coyern- 
ents would be justified in making common cause 
in siasehadie right against the wrong deer. But if-the 
usurpation was _ acquiesce ed oe the — aspect “ 
such an acquisition would 
sesstonis. ‘The code of aakanal ‘ate na which ge 
litical societies should be tried, to establish their na- 
tional rank, is not one of express enactment ; | nor 


the result of any conveation of assembled nations: 
but it is; ey stem of elementary principles, tv which, 
the influence of morality and propriety, has- con- 
strained al | civilized nations, tacitly to yield their as- 


sent ;.and is now considered as binding and obliga- 
tory as vif sanctlol ne by the most solemn treatiés, 


xo tribes without a written language, or estab- 
ly ignorant of 
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lished forra of sielicesadiil aud wh 
the customs aud usages of civil society, ara net ca- 
pable of appreciating the pri ciples of this code;,and, 
(not yie eldin; g obedience to its canons,) have never been 
looked on as parties to this compact of nations 
Were the natives.of this vast continent, at the pe- 
riod of the advent of the first Muropeans, in the pos- 
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merous tribes, sui tie by fishing and hunting, 
without any uniform or estab lished system of govern- 
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tious. and temporary, passing from one warrior to an- 
other, as accident might*determine ; and what was 
essential. to national character, they had no geogra- 
piical boundaries: under such circumstances the 
continent is discovered by the Europeans. What 
ought they to have done? The fairest quarter of the 
globe ts roarned over by the wildman, who has no 
mang abiding place, but moves from camp to 
camp, as the pursuit of game may Jead him. He 

knows not the value of any of the comforts of civiliz- 
ed life: ‘he claims no definite boundary of territory. 
In what way is he to be treated with? As well 
might a treaiy, on terms of equality. be attempted 
with the beast of the same forest that he inhabits. 
If it were possible to treat with thei, and a hunting 
camp should be purchased, the right of purchase 
would not extend beyond its confines : another tribe, 
or the same, might settle down at “ wang ediate door of 
the purchaser. The Indians, until long after the first 
Europeans came among them, had no idea of any ac- 
tual or ideal line. ef demareaticn, between their seve- 
ral tribes. ‘Leeamseh, in his eclebrated speech, de- 
clares this, and complains that boundaries between 
the several tribes, were the result of arbitrary Euvo- 
pean imposition ; aud this .very tribe, that bow as- 
sumes to be a sovereign, Independent nation, within 
three quarters of a century back, claimed vo territe- 
ry beyond the smoke of the wig-wams; aud how near 
them their neighbers, the Choctaws, migit approach 
in their hunting expeditions was dependent on the 
relative strenoth of the two parties. Long continued 
wars had beeu waged between these tribes—their 
battle ground was. wherever they chanced. to nie 
until the humanity of the British government inter- 
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posed, (not as one friendly neutral sovereign betwee: 
two belligerents) but it was as sovereign to his sub- 
jects, the King of England, by his agent, Col. Stew- 
art, spoke on Indian Affairs. He calls himself their 
ereat father, and informs the assembled Creeks and 
Choctaws, that he had resolved to put an end to those 
bloody rencontres; that he would, in order to effect 
this object, mark out a hne, running North and 
South between them—that the Creeks should. not 
hunt West of that line, nor the Choctaws East of it. 
Never was there loftier, and more absolute language 
of command used by a Roman pro-consul, to an ab- 
ject, subjugated province, than that employed by this 
representative of the British Crown to the Choctaws 
and Creeks. The line designated by him, was the 
first boundary line known between two tribes, then 
among the most numerous and warlike in North- 
America.’ 

The civilized nations of Europe, had either to ad- 
just among themselves, a fair} an equitable mode of ac- 
quisition, according to their own canons of morality 
and national law, or to leave this fair continent in the 
rude and savage state in which they found it. ‘ They 
reasoned, and reasoned correctly, that the right of the 
agriculturists was paramount to. that of the hunter 
tribes. 

The learned Vatiel says, “ the cultivation of the 
soil is not only to be recommended by government, 


a] was present ata treaty held with the Choctaws, in October 1816, & heard 
the facts of Col. Stuart’s ordering the Creeks and Choctaws to cease from hos- 
tilities, and his annuncration to them, of hisdetermination to run @ line of de- 
markation between the two tribes, testified to by respectable witnesses, who 
heard the ordeis when delivered by the British agent, and they also testified ta 


the runnine of this line. and of its being the first ever known between them 
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c A Menrernananer anwantamwae thea a Ace 
on accotut ot the extracrapuary aagveul tames that flow 
from it; but from its. being an obligation impesed by 


nature on mankind ; the whole earth is appointed for 
the nourishment. of its inhab L 
capable of doing it, was-it uncultivated.” 

The same author again as “It has has been 
asked, if a nation may lawfully take possessicn of a 
part. of a vast.coutinent, in v wiih there are found 
none: but erratic nations, incanable by the smallness 
of their numbers to people the whole? We haveal- 
ready,observed, in establishing the obligation to culti- 
vate the earth, that those aete: s can uot exclusiv ely 


tants, but it would be in- 


appropriate to themselves more land than they have 
oecasion for, and which they are ne to settle and 
cujtivate. ‘Thoir removing their habitations through 


those immense regions, can not be taken for a true 

and legal possession; and the people of Europe, too 
closely pent up, finding land in which these nations 
are in no particular want, and of which they make 
no. actual and constant use, may lawfully possess it 
and: establish colonies there.” 

The same author again says, “If each nation had 
resolved from the beginning, to appropriate to itself 
a vast: country, that the people might 1 ive only by 
fishing, hunting and wild fruits, our globe would not 
be sufficient to maintain a tenth of iis present inha- 
bitants.”’ 

The European .powers acted on these. principles: 
they found the country uncultivated, and inhabited 
by only hunter tribes. Their own dominions were sur- 
charged with population, and they appropriated a part 
of the uncultivated. land of this continent to their own 
use, as ivell as Sg Bo. om do. If treaties were held 
with the nations, we have seen that more could not be 
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About the commencement of Mr. Monroe's admi- 
nistration, in a Report made by Mr. Calhoun, then 
Secretary of War, on Indian Relations, he says, that 
we should determine what line of policy. would be 
best to be pursued towards the Indian tribes, as most 
conducive to their improvement, without consulting 
them—-or language of this import. 

In the case of Johnson vs. McIntosh, Chief-Justice 
Marshall says,,*‘ the United States maintain, as all 
others have maintained, that discovery gave an ex- 
clusive right to extinguish the Indian title of occu- 
pancy, either by purchase or by conquest, and. gave 
them also a right to such a degree of sovereignty as 
the circurhstauces of the people would allow them to 
exercise’ ‘This is placing the tribes in their true 
condition of privilege, under our government—mak- 
ing it a question of policy. at what time, and to what 
extent, jurisdiction should be exercised. 

if their numbers were small, aud the action of ci- 
vilized institutions could be brought directly to bear 
on then, jurisdiction has invariably been exercised, 
by the State, within whose limits. they resided. ~ If 
numerous, and detached fronr the vicinity of the white 
man, policy inculcated the propriety of treating their 
ignorance and their prejudices with lenity and for- 
bearance, until they should become capable of appre- 
ciating the superior advantages of the arts and insti- 
tutions of eivilized society ; but how long «. particu- 
lar line of palicy should be pursued, and when and 
how changed, are political, and not judicial enqui- 
ries: : 

It has beem the untiorm practice of the United 
States, and of all European powers, claiming posses- 
ions on this continent, to assert their sovereignty 
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over such Indian tribes as resided within their re- 
spective limits; and in this, they have only acted.in 
accordance with the principles, of the Laws of Na- 
tions: it is wholly ie oo to embrace them in 
the family of National Governments, either on the 
ground of right of domain, or of empire. 

Vattel has learnediy and conclusively. shewn, that 
a mere travelling over a country, aud occasionally 
erecting a monument, without occupying and eulti-. 
vating the soil, is not suffictent, to give a title to the 


domain, nor to empire: and that the pretensions of. 


these who live by the chase, must’ yield te the culti- 
vator of the soil. 

There is, therefore. no soundness in the potion, 
assumed, that the savages had a right to prohibit 
the pilgrims from settling and cultivating a part.of 
the soil used by them for hunting -grounds. 

The state of Georgia, before she ceded. the territo 
ry now composing the . two states of Alabama 
and Mississippi, to the United States, .exercised, in 
her sovereign capacity, not only her political right of 
empire, but asser ted her right to the soil, over the very 
territory from which it is now attempted toexclude the 
jurisdiction of Alabams. This was done by selling 
the fee of the soil, to certain purchasers called and 
generally known as the Yazoo : speculators. When: 
this sale was rrede, the Creek Indians were, as now, 
in the quiet pees sien, as far Indian ocecupanoy 
could g#ve such possession of the iand sold. And they 
were then much mere powerful, and from their 
numbers and warlike character, better entitked ‘to 
rank among indep yendent nations, than they are at 
sesetiet Yet the Supreme C ourt of the United States, 
in the case of Fletcher and. Peck, sustained the validi- 
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ty of the sale. If the United States have formed trea- 
“with ‘Indidt tribes, residing within the limits of 
states incompatible with the right of state jurisdiction 
over them, the authority to enter into such arrange 
Wiénts with the Indians, must be derived fromr the 
constitution; otherwise those guasz treaties can-avail 
nothing against the rights of the state... We have 
shown that the corstitetion gives-no such an: 
thority. “The enquiry therefore, how far any of them 
may interpose a’ bar to the exércise of jurisdiction, 
will be waived. If, however, it were admitted, for the 
sake of argument, that those treaties, at the tims they 
were entered into, wére valid, it might*well be con 
tended. that'so far as Alabama’ is concerned; they 
have been abrogated. It:is competent for Congress to 
annul a freaty, and this may be doné expressly or 
impliedly. “The making of treaties-and the breaking 
thet, are acts’ of political sove reignty in the govern- 
ments and whether the'principles of private or pul> 
lic justice has: been violated, can.not be enanirdd in-' 
to bythe judicial tribuna!s of the’ country. , 
Whatever the obligations might have been, subsist 
ing” between’ the U. Staies and the Cee! Indians, if 
capable of being characterised at all, must have been 
of'8 politi¢al Gharatter. In treating with ths neople 
of the now state of Alaba ma, on the ‘subject of their 
assiiming the rank of an independent state of the 
Union, no resérvation is made in fovay of the rights 
of the Creeks, and no reference to the relations that 
hight then be subsisting between that'tribe and the 
United States. Theact authorising the people of the 
Alabama territory to form a state government, is a 
solemn an act as Congress could have entered -into. 
On aceeptitig the terms offered,-the people became 
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an independent state, entitled to all the rights of 
sovereizuty and domain, not expressly reserved sin 
the act: of admission, or by the-constitution of the 
United States; and to none more clearly thanithe -ju- 
risdiction over persons and property, co-extensive 
with her limits. The ues of a Government 
and its limits, ara so intimately asseciated, that the 
terms may be con: sogiey as naps Srelrtenseny If Con- 
gress, 1n defining 1 i@ boundaries of Alabama, has 
been guilty of an act “of injustice, however flagrant, 
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against individual right, or against the rights-ef an- 
other government, the remedy, if any, must. be 


} 


; 
sought through the political action of the govern- 
ment, and not through. its — triba nals, The 
United States-tooke forcidte possession of Mobile, from 
the Spaniards, nore go. that :t, was included in the 
Louisiana p purchase; and extended her jurisdiction to 
the full exteat over ‘pe sons and property ; hone peo-. 
ple complained, that this never was a part-of Lou- 
isiana; but it was not possible to make it the subject 
of judicial inquiry, becausé 1t was exclusively a po- 

ical question. ‘lhe only poe inxposed by the 
act of armission, on the people of Alabama, in favor 
of the United States, is, that they shall relinquish 
all right-to the v waste and unappro] tated lands with- 
in her limits. If it had been intended by. Congress, 
that the pacers sovercianty; after the Indian title 
had been ex extinguish 2d, should alone be granted, the 
insertion of such a provision’ couid easily have been 
made, in designating our boun¢ mere and the neces- 
sity of so expr ‘essing it, would readily have suggest 
ed itself. 

The extension of the .lumits of Shelby couaty, 
Is not repugnant to eur State Constitution: so’ far 
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from it, that the framers of that instrument, seem to 
have contemplated the division of the State, co-exten- 
sive with its limits, into counties. The 17th section 
of the 6th. article, is in the follewmg words: “ The 
General Assembly shali, at their first session, which 
may be holden in the year eighteen hundred and 
twenty-eight, or-at the next. succeeding session, ar- 
range and designate boundaries, for the several couns 
~ ties within the limits of the State,- to smhich the In- 


‘ they may deem expedient; which boundaries shail 
: not be afterwards altered, unless by the agreement 
of two thirds of both branches of the General As- 
sembly.” By limiting the: provision for giving per- 
manency to. county boundaries, to the counties in 
which the Indian title had. been.extinguished, it 
leaves the inference.. clear; that the members of the 
Conyention supposed that there would be counties in 
which it was. net.extinguished. 1 must conclude, 
that in ‘whatever aspect the question can: be viewed, 
there is no sotndness in the objections taken to the 
jurisdiction in.the Ceurt below; and, :in. the lan- 
guage of Judge Speneer, |. know no half way doe- 
trine on the subject: we have either exclusive jurisy 
diction over the Indians, ce-extensive with our limits; 
or we have no jurisdiction over them on the smallest 
reserve that they may reside on, even if secured to 
them in fee. > 
‘The British goverumont, before the revolution, 
exercised absolute dominion over ihe Indians within 
her limits in ‘such way as_ policy dictated :—that-all 
the right of sovereignty exercised by that governs 
ment vestet! in the states, not collectively, but sever- 
ally}: within -their respective limits; that this seve- 


dian title has been extinguished, m such manner as: 
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reignty remains with the states to the full-extent ex- 
ercised by’ the British. Crown, if not abridged by 
concessions made to the Federal Government; that 
the state. of Georgia, prior to the act of Cession, 
could lawfully have exercised jurisdi¢tion, and that 
all the right of jurisdiction is now in the state of 
Alabama, are the conclusions that I have arrived at, 
from. the best reflection I have been able to. bestow 
onthe subject, and that-consequently, there is no er- 
ror in the record of the conviction in this case, and 
that the same must be affirmed. 


Sarrotp, J.—The trial was had at the Fall-term, 
1831, in the Circuit Court of the county of Shelby. 
The subject of the homicide was a Creek Indian, and 
the slayer a white man, eilizen of this state. The 
crime was committed in, the tract of country to which 
the Creek title has not been extinguished ; but over 
which the statute of the State, of 1829, entitled “an 
act to extend the jurisdiction of the State of Alabama 
over the Creek Nation,” purports toextend the boun- 
daries of the county of Shelby; and also the juris- 
diction of the Circuit Court of said county. It was 
con tended on the trial, in the circuit. court, by the pri- 
soner’s counsel, that the statute referred to, extending 
the Niniteand joriedict ion of the county, over the Indian 
territory, was unconstitutional’ and void, and conse- 
quently the Court had no jurisdiction of the alleged 
erime. ‘The Court sustained its jurisdiction, but at the 
repuest of the prisoner, and on the authority of a sta- 
tute of the State, reserved the question of yoriatlte- 
tion, for the revision of this Court. 

On the record thus brought up, it is now assigned 
tor error, that on the trial below. the Judge sustam- 








CASLS. DETERMINED 


CALDWELL &3. THE STATE. 


CGebebermgee <.ccese cee ene wage -eu- nw SN ee ee Se 


ed the jurisdiction of the Circuit Court, when the en- 
ly proper and consiitttional tribtyal to try the offence 
was the federal District Court. 

The question of junsdieeme 1s one@rot oe 
importance, in-ihe various-aspecis’m which it canbe 
viewed.- “he authority of the® States, whose limits 
include tribes of Indians, (atYeast»two ‘or three in 
this section of the Union,) hes ren years, become a 
general, fruitful theme of declamation. and eloguente 
—ofremonstrance on ore oie and ofa sidecttial of nght 
on the oiher. y some, nO s “48 t has been thought 
more worthy the aes of 2 pi slitician and le- 
ciskator, for the furtherance of civilization among the 
Indians, and. the amore regular government of their 
portion of the country ; by others, none lve suited 
to ¢nlist the sy mpathy ‘of the philanthropist, in de- 
fence of w hat is contended, to be dee exclusive 


anal 


right-of empire. The gravity. of the auestion, and 
‘the déep interest of the snbje t, are: like calculated 
to engage . the enlightened reflections of the states- 
man, and the prejudices of the enthusiast; nar is it 
wonderful, however or in- times .of preat 


political exeitement, that the qtiestion should mingle 
inthe schemes of party strife. 

Yet it:may be hoped that this. latitude of object 
and design, will be confined to those who arc more. 
at liberty to. indulge private desires aud preposses- 
sions; that the Legislative aad Exev utive depart- 
ments of out ie ts; (though expose to. party 
contests,)-have proceeded, and will continue to act, 
on similarsubjects, with due regard to moral obliga- 
tion, as well as political duty ; and-that the Ju diciary; 
more especially, whose sitnation may es rhore favor- 
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decisions are of the greatest consequence ,to the 
cause ot nN, and the harmony of society, will be 
found capable of discharging their solemn functions, 
on this as well,as other questions, from the dictation 
alone of profound reflection aud included judgment. 
From the relative condition, however, of the slayer 
and deceased,.in this case, if the citizens of the State 
should be affected by prejudice or sympathy, the na- 
tural presumption is, that such extraneous influence 
would operate in favor of the prisoner, because a ci- 
tizen. : 
Is the statute in question repugnant to the Consti- 
tution of the United States, or any act of Congress 
passed in pursuance thereof, cr. any treaty (in the 
constitutional acceptation of the term) made under 
the authority of the United States? ‘These, with 
the Constitution of our State, constitute the supreme 
law of the land; and however deliberate and reluc- 
tant. the judiciary should be, in overruling an act of 
the Legislature, if one be found clearly irreconciléa- 
le vith the paramount law—being 1n conflict, both 
can not operate—then, as an uiavoidable consequence, 
the supreme authority must prevail. 

No view of the case can be more material to the 
question, than that which relates to the true character, 
or national grade of the Creek tribe, within the char- 
tered limiis of Alabama, at the date of the statute— 
whether they should be regarded as a forergn nation, 
or State of the Union ; or if neither, what other title 
is descriptive of their state and condition? Connect- 
ed with these enquiries may arise reflections on the 
effect and consequences of the principles, supposing 
them decided either way. 


r 
1 
; 
i 


4A 






























vo 




































CASES DETERMINED 





CALDWELL tS. THE STATE. 





It is essential to the enquiry, to investigate, not 
only the right of the tribe to distinct sovereignty, and 
the extent of federal power over their territory, but 
also, in illustration of those, to examine their title or 
interest in the soi] they occupy. The latter ques- 
tion, however, has been frequently adjudicated by the 
highest tribunals in the United States; and the seve- 
ral decisions. have been uniform, and such as com- 
mand my full concurrence. ‘These decisions main- 
tain, that on the discovery of this immense continent, 
all the great nations of Europe, who had thereby ac- 
quired what they considered titles todistinct portions 
of it, concurred in in establishing the principles “ that 
discovery gave titleto the government by whose sub- 
jects, or by whose authority it was made, against all 
other European governments, which title might be 
consummated by possession.” Also, that “the ex- 

_ clusion of all other Europeans necessarily gave to the 
nation making the discovery, the sole right of ac- 
quiring the the soil from the natives, and establish- 
ing settlements upon it.”*—Johnson vs. McIntosh. 
Each nation claimed the right to regulate for itself, 
in exclusion of all others, the relation which was to 
subsist between the discoverer and the Indians. — 
That relation necessarily impaired, to a considerable 
extent, tne right of the original inhabitants ; and an 
ascendancy was asserted, in consequence of the su- 
perior. genius of the Eoropeans, founded on civiliza- 
tion and christianity, and of their superiority in the 
means, and inthe art of war. The nations which 
respectively established colonies in America, assum- 
-ed the ultimate dominion to be in ‘themselves, and 
‘claimed tho right to grant a title to the soil, subject 
only to the Indian rightof occupancy. The history 
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of America. from its earliest nasi and especially 
the practice of Spain, France, Holland and England, 
prove the general recognition of this principle.—(See 
Fletcher vs. Peck*—Jackson vs. Hudson: _ 

The same authorities shew that the United States prone 
adopted the same principle; they also deelare the Bev sCo. 
exclusive right to exist in the, general or state go- 
vernments, (according to subsisting relations between 
them) to ‘extinguish the Indian title by purchase .or 
conquest—-to grant the soil, and to exercise such de 
grees of sovereignty over the territory, as circumstances 
may require; and that this right has never been 
judicially questioned. ' 

The case of Goodall v. Jackson,.. decuied at AL -20 Johns. 
bany, about the same time with that of Johnson os. asenel 
McIntosh, at Washington, maintained, that the go 
vernment of New York had always claimed the ex- 
clusive right to extinguish the Indian titles to lands 
within their jurisdiction, and that all purchases made 
by others were null and void. ‘ 

The legislature of Virginta, in 1779, says Chan- 
cellor Kent; “asserted the same exclusive right of goonan 
pre-emption; andthe colonial and state authorities 
throughout the union, always negociated with'the In- 
dians, within their respective territories. as depen- 
dent tribes, governed, nevertheless, by their own 
chiefs and usages, and competent to act in 8 national 
character, but placed under the protection of the 
whites, and* owing a qualified subjection, so far was 
requisite forthe public safety.. The dndian tribes 
within the ¢erriioriad jurisdiciion of the government 
of the United States, are treated in the same man- 
ner: and the numerous treaties, ordinances, and acts 
of Congress, from the eraof our independence, down 
to the present time, establish the fact.” 
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In otder more perfectly to comprehend and appre- 
ciate the principles of right, as established by the 


potentates of Europe, and to determine the relative 
‘state of the tribe in question, it is necessary briefly 


to.investigate the early history of the title of the In- 
dians to the seil, and the stipulations-of various trea- 
ties to which they were parties. 

“The territory in question, having been a part of 
the colony chartered to Georgia, it was, in 1802, dis- 
sévered, by the articles of agreement aud cession be- 
tween that State and the United States; consequent- 
ly the origin of title to the Creek Jand, as well as its 
subsequent state in most respects, has been the same 


‘in Georgia and Alabama. ‘The charter of the Bri- 


tish King, in ‘reference to these lands, contained, 
among othier grants, the following declaration: “that 
it is our foyal ‘will and pleasure; for the presént as 
aforesaid, to reserve (the land aforesaid) unto our 


govereignty, protection and dominion, for the use of 


said Indians, and we do hereby strictly forbid, on 
pain of our displeasure, all our loving subjects fram 


= making any purchases, or settlements whatever, or 


taking j possession of ‘any of the lands above reserved, 
without our spécial leave and license, for that pur 
pose first obtained.” This language i is a clear indi- 
cation of the assumed right of the British govern- 
ment to grant the future license, at pleasure. 

The construction of this charter, by the Supreme 
Court of the United States—Fletcher v. Peck—as 
declared by the Chief Justice, is, “that the reserva- 
tion for the use of the Indians, appears to have been 
a temporary arrangement, suspending , for atime; the 
settlement of the country reserved, and the powers 
of the Royal Governor within the territory reserved ; 
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but is not conceived to amount to an alteration of the 
boundasies of the colony.” He further remarks, 
“if the language of the proclamation be in itself 
doubtful, the commissions subsequent thereto, which 
were given to the Governors of Georgia, entirely re- 
movelthe doubt.” 

Looking to treatics, which may be considered ob- 
solete, except for the purpose mentioned, is found in 
the one between Georgia and the Creek nation, con- 
cluded at Galphinton, tn 1785, art. 1, the admission, 
on the part of the Creeks, “that the said Indians, 
for themselves, and all the tribes, or towns, with- 
in their respective nation’ within the limits of 
the state of Georgia, have been, and now are, 
members of the same, since the day and date of 
the [original] Constitution of said state of Geor- 
gia.” The 4th article stipulated, if any citizen of 
Georgia, or other white person, committed any capi- 
tal crime, on any Indian, he should be delivered up 
and tried by.the laws of Georgia. And by thé 5th 
article, the nation bound ‘themselves to inflict ade- 
quate punishment on all like offences by Indians on 
white persons. The treaty at Shoulderbone, the suc- 
ceeding year, did not vary the relations in any mate- 
rial respect. 

’ By the treaty of New York, in 1790, between 
the Creeks and United States, the latter having be- 
come the proper party, in virtue of the Federal Consti- 
tution, then recenfly adopted, the Nation acknowledg- 
ed themselves under the protection of the United 
States alone; and stipulated not to hold any treaty 
with avy individual State, nor with individuals of 
any State. By the same, the United States guaran- 
teed to the Nation all their lands in the United States ; 
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it stipulated that any citizen of the United States, . 
who should attempt to settle on any of the Creek | 
land, should forfeit their protection, and the Creeks 
might punish such at pleasure; and further, that no 
citizen of the United States should attempt to hunt 
or destroy game on the Creek land; nor should any 
go into their country without a passport. This treaty 
further provided, if any Indian should commit any 
capital crime ou any citizen, the offendér should be 
delivered up to be punished by the law of the United 
States; it was the same if any citizen should com- 
mit such crime in the Nation. 

The treaty of Colerain, in 1796, authorised di 
President ‘to establish trading, or military posts on 
the Indian lands; that the same, with land five miles 
square, to each, should be under the government of 
the United. States; but when they ceased to be ne 
cessary, they should revert to the Indians: provided 
nothing therein should “be construed to affect any 
claim of the State of Georgia to the right. of pre- 
emption,” &c., “or to give to the United Stat es, weth- 
out the consent of Georgia, any right io the sozl, or to 
exclusive legislation over the same, or any.other right” 
than those mentioned. 

Nothing contained in the treaty of 1808, or that 
of 1806, cited in argument for the prisoner, is thought 
material; unless it can be, that the latter allows to 
the ‘United States. a horse ag from Ocmulgee to 
Mobile. 

The authorities remaining to be reviewed, are 
deemed more material. By the articles of agree- 
ment and cession, between the United States and 
Georgia, all the right, title, and claim, which the 
said State had to the jurisdiction and soil of the ter- 
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ritory, part of which composes Alabama, was ceded 
by Georgia to the United States, on, and subject to, 
express conditions—one of which was, that the ter- 
ritory thus ceded, should form a State, and be ad- 
mitted as such into the union, in an event, that has oc- 
curred, on the same conditions and restrictions, with 
the some privileges, and in the same manner as is pro- 
vided in the ordinance of Congress of the 13th of 
July, 1787, for the government of the western terri- 
tory of the United States; which ordinance it was 
agreed should, in all respects, extend to the ceded 
territory. 

One of the most essential privileges thus secured 
to the inhabitants of the territories was, that when- 
ever they should contain the requisite population, 
they should be admitted, by their delegates, into the 
Congress of the United States, “onan equal footing 
mith the original Siates, in all respects whatever.” 

In 1819, an act of Congress was passed “ to enable 
the people of the Alabama territory to form a Consti- 
tution and State government.” It authoriseda Con- 
stitution, placing the new State “upon an equal 
footing with the original States, in all respects what- 
ever;” bnt exacted asa condition, that the Constitu- 
tion should be republican, and not repugnant to the 
ordinance referred to. 

The sarae act submitted propositions to the .Con- 
vention, for their free acceptance or rejection ; which, 
if accepted, were to be obligatory on the United 
States. They related to the grants, of the 16th sec- 
tions—of the Salt Springs—the reservation of 5 per 
cent. of the proceeds of the public. lands, for internal 
improvement—and the reservation of land for the 
use of-a Seminary. The only condition or equiva- 
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lent required, was in the form of a proviso to the 
grants, that the Convention should agree, by an or- 
dinance in behalf of the people, that they forever 
disclaim all right and title to the waste, or unappro- 
priated Jands—that the public lands should be ex- 
empt from taxation, for five years after sold—that 
lands: of non-residents should not. be taxed higher 
than those of residents—that there should be no tax 
on lands, the property of the United States; and that 
all the navigable streams in the State should remain 
free, public “high- ways. 

A Constitution was accordingly adopted, similar in 


its provisions to those of most of the other States of 


the Union—no less republican—no less independent. 
The propositions were also accepted on the terms 
proposed. 

Nothing appears to have been thought or said of 
the propriety of any stipulation limiting the sove- 
reignty of the State in favor of the Indian tribes, 
nor the Federal Government. Had Congress deem- 
ed it expedient and constitutional, in the admission 
of the State into the Union, to restrict her rights of 
sovereignty respecting the Indian tribes within her 
chartered limits, it would appear to have been no 
less necessary, than to require the disclaimer respect- 
ing the waste and unappropriated lands, or the right 
of taxation, &c. All these charters clearly contem- 
plated the right in the State, at no distant day, to in- 
crease civil and criminal jurisdiction over all the in- 
habitants of the State, co-etxensively with its limits. 

The articles of agreement and capitulation, con- 
cluded at Fort Jackson, and ratified in 1815, ‘from its 
more recent date, and the circumstances which led 
to it, may be consulted relative to the existing rela- 
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tions between the federal and state governments, and 
the Creek tribe of Indians; so far, at least, as these 
relations depend on the state of treaties with Indians 
inhabiting a state of the union. ~ It is not that this 
treaty, or capitulation, declares any great change. in 
the condition of the tribe, within their circumscribed 
limits; but we understand, as historical facts, and 
which-are declared by the instrument itself, that the 
nation had violated, by wanton and cruel acts of hos- 
tikty, all former treaties between thera and the United 
States; and consequently had forfeited all claim of 
protection, or other rights, previously secured to 
them bytreaty. By this latter treaty, all the former 
stipulations were renewed, . which were deemed.ne- 
cessary and proper to be continued, and te which the 
United States consented, viz: that they would “guar- 
anty to the Creek nation the integrity of all ‘their re- 
served territory ;” that the nation should abandon all 
communication -with any British, or Spanish post, 
garrison, or town; and should refuse to admit among 
them, any agent, or trader, without license from the 
President; that the United States should have the 
right to establish military posts,, and tradimg houses, 
within the guaranteed territory; and a right to the 
free. navigation of all its waters; and that perma- 
nent peace ‘should exist between them and the United 
States, and the neighboring tribes. 

This examination is sufficient to shew, that nothing 
in the early history of the Creeks, or in the subse- 
quent treaties to which they are a party nor in the 
political relations between this state and the United 
States, cam have the effect to extend’ the empire of 
the tribe, or to deny to this state any of the powers. 
of sovereignty which properly belong to other states: 
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of the union, within whose limits tribes of Indians 
reside. The circumstance of this state having no 
claim to the soil, occupied by the Indians, is imma- 
terial to the question of sovereignty. They having 
only the usufructuary interest, whether the fee be 
in this state or the United States, is a matter in 
which the Indian tribes have no interest or concern. 
Nor does the right of adtemate demain in the. United 
States, warrant ‘the increase of extraordinary. federal 
jurisdiction over the same country, as I shall pre- 
sently: attempt to prove. 

Hence it results, that all the powers and preroga- 
tives, claimed and established by the potentates of 
Europe, over the tribes within their respective do- 
minions in America, may, with no:less propriety, be 
applied to the Creek tribe by our governments. As 
a further illustration of those rights, i in the view of 
the Federal Judiciary, further reference may be had 
to the opinion of the Supreme Court, in the case cited 
of Johnson v. McIntosh. Marshall, Chief Justice, 
says, the United States maintain, as all other nations 
have done, “that discovery gave an exclusive right 
to extinguish the Indian title of occupancy, either 
by purchase, or by conquest; and gave also, a right 
to such a degree of sovereignty, as the circumstances 
of the people would allow them to exercise.’ 

Again, the same opinion declares that the British 
government, which was originally ours, and whose 
rights have passed .to the United: States, ‘asserted a 
title to all the lands occupied by the Indians, within 
the chartered. ltmits of the British colonies. It as- 
serted also, a limited sovereignty over them, and the 
exclusive right of extinguishing the title which oc- 
gupancy gave them. These claims,” says he,. “have 
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been maintained and established as far west as.the 
riber Mississippt, by the sword.’ And farther, that, 
“however this restriction may be opposed to natural 
right, and to the usage of civilized nations, yet if “it 
be indispensable to that system under which the 
country has been setiled, and be adapted to the ac- 
tual condition of the two people, it may perhaps be 
supported by reason, and certainly can ‘not be rejeet- 
ed by Courts of justice.” 

As respects the pretension of diab in ‘the Indiao 
tribes, Within the chartered limits of the states, it is 
a claim which has been found to involve mealculable 
difficulty and embarrassment; and such must be the 
unavoidable consequences of it, so long as-the’ evils 
of conflicting sovereignty are perpetuated... It is, 
however, a subject, concerning which, the Supreme 
Court of the union has recognized principles assum- 
ed by the states, which that Court cannot retract, 
and which the. states cannot yield. 

In “ The. Cherokee case, (Jan. 183i,) Marshail 
Chief Justice, in declaring the opinion of the Court, 
remarks, “the bill requires us to control the legisla-. 
tion ef Georgia, and to restrain the execution of its 
physical force. The propriety of such an interposi- 
tion by the Court, may be well questioned. It: sa- 


vours too mutch. of exercise of political power, to be 


within the province of the judiccal department.” 

In the same case, and-in. reference to the same 
claim of Indian sovereignty..in opposition to.that: of 
the sfate, Johnson, Justice, observes, “ l-cannot er- 
tertain a-doubt that.it is one of a paititcal character 
altogether, and wholly unfit forthe cognizance of @ 
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tice can take jurisdiction of the questions made in 
the bill.” 

‘The fact that the Indian tribes, while ncaa 
in their truly. anomalous state and: condition, have 
been, é necessitate, allowed to maintain the relations 
of peace and war, does not prove their right to 
general empire. The general government has been, 
and must remain, incompetent to the extension of 
general municipal authority over tribes in the situa- 
tion of these; because, the power has not. been-dele- 
gated by the states, and’ to do so, would violate state 
sovereignty. In this state, as well as some others, it 
had, until recently, been considered, by the ruling 
power, impracticable,‘or inexpedient,* (and perhaps 
some thought it unconstitutional) fo extend state juris- 
diction over the resident ‘ribes. While, therefore, 
such has been the situation of the tribe, and they 
were necessarily left to govern themselves as they 
chose, the United States have occasionally exercised 
the relations of peace and war with them; but in 
doing so, the nation has never. thought-it necessary 
to‘observe the checks and ‘restraints which the ~Con- 
stitution has. thrown around the mar-making power. 
By the ‘Constitution, Congress alone has. power “ to 
declare war;” but after many wars have been w aged 
with various tribes, our Code of statutes contains 
no declaration of war against Indians. ‘The several 
tribes: haviig been placed under: subjection’ to the 
United States, and located within the same, the power 
to suppréss resistance, or any internal commotion by 
them, and to punish any hostilities they may com: 
mit, is necessarily incident to the national sovereign- 
ty ; and to the duties of the commander-in-chief, in 
preserving, protecting and defending the Constitution. 
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Were it necessary, for the consolation of the. phi- 
lanthropist, longer to-discuss the rights of the go- 
vernment to exercise the powers assuined, and of the 
citizens to share the wilderness with the aborigines, 
the authority of Vattel—Beok 1, ch. 18, sec. 209— 
may be invoked: he says, a celebrated- question to 
which the discovery of the new world. has - princi- 
pally given rise, is, whether a nation may lawfully 
take possession of some part of a vast country, in 
which there are none but erratic nations, whose 
scanty population is imcapable of occupying the 
whole? . We have already observed, in establishing 
the obligation to cultivate the earth, that those na- 
tions: cannot exclusively appropriate to themselves 
more land than they have occasion . for, or more 
than. they are able to settle and. culitvate.”  Fur- 
ther, he says, “the earth, as we have already ob- 
served, belongs to mankind in..general, and was de- 
signed. to furnish them, with subsistence : if each na- 
tion had, from the beginning, resolved to appropriate 
to itself a vast country, that the people might live 
by hunting, fishing and wild fruits, our .globe would 
not. be sufficient to maintain a‘tenth part of its inha- 
bitants. We do not therefore deviate from the views 
of-nature in confining the Indians within narrow li- 
mits.” 

No founder of any American colony has been 
more-generally, or perhaps more justly eulogised, for 
his moderation and humauity to the Indians, than 
William Penn. He has rendered his fameimmortal 
by his acknowledged generosity or magnanimity in 
purchasing lands of the Indians, instead of taking them 
under his’ Britesh charter, as all coneede he, and 
others, had authority to do, and as they must have 
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had, to entitle them toencomium for forbedring t6 do go. 

The same writer says, “we can not help praising 
the moderation of the English Puritans, who first set: 
tled-in New-England ; who, notwithstanding” their 
being furhished with a charter from their sévereign, 
purchased ‘of the Indians, the lands of which they ins 
tended “to take possession. This laudable example 

wags followed by William Penn, and the colony of 
Quakers*that tie conducted to Pennsylvania:’ 

We can not, however, suppress the refléction, as 
the fact constitututes part of our authentic history, 
that.the prices given- by the Puritans; (Penri and.o- 
thers,) were scarcely more than nominal, compared 
with the then value of the lands’: or with the prites 
which the-United States have repeatedly offered to 
the Various tribes in different states. The prices 

originally given, were doubtless, in most instances, 
less: and so considered, than would have been the 
expense of occupying the same lands, forcibly, against 
thé consent ef the Indians ;. nor is it to be forgotten, 
that the Indians were then numerous and formidable; 
and that policy may have been stronely united with 
humanity in dictating th eterms by which the Indian 
titles- were ‘extinguished. , 

Tt 1s oratifying to know, that liberal and humane. 
as the Uuited States have pniformly been in relation 
to the aboriginal inhabitants, the course-of the Fede- 
ral Government, continués to évince no less“magnan- 
imity ; that, (notwithstanding complaints of some to 
the contrary) the national character in this nespect, 
never shone with more lustre than at prese ent: that 
from motives’ of humanity, and aregard to loug, usage 
amd enston, the General and State Governments 2.e- 


knowledge the right of all the tribes, as wéll in the 
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States as ‘Territories, tothe occupancy of their lands; 
their right to cede them to the United States, or an 
individual State,.. according ta the circumstances ; 
and their right to protection, &c. 

The facts are also identified, with the-history of our 
country, that the government continues its uniform 
practice of tendering to the Indians,- (such as have 
not yet accepted,) more than just and: liberal induce- 
ments to relinquish their right» of occupancy within 
the States, and emigrate to the west; that it has 
evinced the utmost solicitude toavoid coercion against 
them; that among othef means used to-avoid the ne- 
cessity, and tempt them to move, it has tendered an 
extensive.grant of..lands: West of the Mississippi— 
one, not included within the chartered limits-of any 
State—better adapted to the habits and pursuits of 
the Indians than their present restricted and exhaust- 
ed possessions; and where “they can:have, not only 
the-absolute right of soil, but different-and nee as- 
surances of less restricted ‘empire. | 

It has long been the: settled policy of the govern- 
ment, to prevent, if possible, by negotiation with the 
tribes, any conflict of sovereignty, or other rights, be- 
tween’ them and the States they inhabit; and which 
would doubtless have succeeded ere this, wiih the 
Alabama tribes, had not the cupidity of the more art- 
ful few, triumphed over-the servility .of the more ig- 
norant majorities. Under such circumstances, the 
sympathies to arise in their favor, from the exercise 
of State sovercignty over them, would appear less ra- 
tional than fanatical. 

To maintain the position I assume, that the pro- 
priety of extending the jurisdiction of the State, in- 
volves a question of expediency, the fact is material, 
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that by various cessions, by the Creeks, and the con- 
sequent separation of their tribe from all others ex- 
cept the Cherakees, the size of their territory had 
been greatly reduced ; and that by emigration the 
same effect had been produced on the number of in- 
habitants. The reduction had been such before the 
date of the ‘statute in question, that this tribe were 
not, I conceive, distinguishable, in principle, from 
many of the tribes, or remnants of Indians, remaining 
in many of the States of the Union, over which the 
respective governments have lang exercised jurisdic- 
tion. : ' 

The fact has not escaped me, that there is nothing 
in the record shewing the original size or reduction of 
the Creek Nation ; but it.is equally true, that there 
is nothing shewing that they are not the smallest 
remnant, totally incapable of the most abject govern- 
ment. 
Hence, if the. size of the tribe be material, refer- 
ence-to the history of thé country is unavoidable, 
and may be rightfully had in all such cases. That 
the size is material, to sustain the argument, that the 
question is one of expediency, to be decided by the 
Legislature, appears -to me to be evident, from the 
known fact, ‘that the different States-and Territories 
of the Union, contain tribes of every grade and num- 
ber, from the most powerful to the most insignificant, 
imaginable. ’ 

It will be seen from the statutes of the different 
States, that many of them; before and since the adop- 
tion of the Federal Constitution, have exercised the 
right of passing laws in relation to the Iridians with- 
in their limits; not only to secure and protect the 
lands, and regulate commerce between them and the 
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whites; but, in many instances, they have subjeeted 


the indians to ordinary municipal regulations; and 
more generally, have extended criminal jurisdiction 
alone, over their territo 

Of the.various acts of the kind referred to, a few 
only need be noticed; and ‘first, one of New York, 
passed in 1522, entilled “an act de vclaring the juris- 
diction of the Courts of the State,” | pardoning 
Tommy Jemny. ‘The preamble recites, among other 
ights, that “the sole and exclusive cognizance 
of all crimes and offences, committed wit hin this 
state, belongs, of rieht, to Courts holden under the 
Constitution and laws thereof, as a necessary attri- 
ute of sovereignty. except only ermmes and offences 


COMPAIZAVIE IN The COUPis Qecrivlns jurisdiction under 


the Constitution and Laws of the United States.”— 
And further, that “it has become necessary, as well 
to protect the said Indian tribes, as to assert and 
maintain the jurtsdiciion of the Courts of the State 


that provision should be made in the premises’ a 
therefore, the act proceeds to declare full power and 
iurisdiction accordingly. by the same act it was 
declared, that ‘Tommy Jemmy, aa Indian of the Se- 
neca tribe, having been indicted for the murder of 

dian woman of the same tribe, committed with- 
in the same reservation; and it having been ee 
sented, th xed murder had been committed 
under meanoeitioe of Indian authority—therefore, he 
Thus the great state ef New York bas asserted 
sovereignty over Tudians, who, according to the lan- 
care of the Court of Errors, of that slite-—- Goodell 
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in North America; and who, by their prowess and 
enterprise, held distinct tribes of Indians under do- 
minion and tribute ;’ but who, after the settlement of 
the colony, and their communication with the whites, 
had degenerated and descended, by gradual, but per- 
ceptible degrees, from their original elevation. 

In a previous trial of the case here referred to, 
before the Supreme Court of that state,” Spencer, 
Chief Justice, in delivering the opinion of the Court, 
on.the same subject, remarks, “we do not mean to 
say that the condition of the Indian tribes, at former 
and remote periods, has been that of subjects or citi- 
zens of the state. ‘Their condition nas been gradual- 
ly changing, until they have lost every attribute of 
sovereignty, and become entirely dependent upon, 
and subject to our government. I know of no balt 
way doctrine on this subject. We either have an 
exclusive jurisdiction, pervading every part of the 
state, including the territory held by the Indians, or 
we have no jurisdiction over their lands, or over 
them, whilst acting within their reservations. It 
cannot be a divided empire; it must be exclusive as 
regards them, or us.” It is said there were then 
about 6,000 -Indians in New York: 

The Court of Errors reversed the judgment of the 
Supreme Court; but the merits of that controversy 
are immaterial to the question before us; the lau- 
guage of those Courts is quoted only to shew the 
ight in which Indian tribes, residing within the char- 
tered limits of other statesof the union, are viewed by 
them. The opinion of the Courtof Errors, also denied, 
that these Indians were citizens of the state, and re- 


_ marked, “ one.community may be bound toanother, by 





avery unequal alliance, and still be a sovereign state ;” 
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that, “thougli a weak state, in order.to provide — 
safety, should place itself under the protection of < 

more powerful one, yet according, to Vaitel, if it re- Per 
serves to itself the right of governing its own body, sec.5 & 6. 
it ought to be considered as an independent state.” 

There are several kinds of submission, says this same 
Jurist... The submission may leave the inferior na-»B1.ch.16. 
tion a part of the sovereignty, restraining it only. in®* 
certain respects, or it may totally abolish it, or the 

lesser may be incorporated with the greater power, 

so as to form one single state, in which all the citi- 

zens will have equal privileges.” 

That Court, I think, failed in their attempt to 
identify the Indian tribes with allies of the first de- 
scription. They rely, mainly, on the position, that 
the Indians were not subjects, bern within the per- 
view of the law, because not born in obedience to 
the state, but under the dominion of their tribes. 

What would be the weight of this argument, if the 
superior power had, cr should assert and maintain 
its claim of exclusive sovereiguty, under the right 
of discovery and conquest, or either; that the In- 
diaus should cede all their lands and remain in the 
state; or ceding part or none, should dwindle toa 
condition so degenerate : and feeble as te be wholly 
incapable of self-government; ¥ an the legis- 
lature of that stat ode laresto have been their condition 


in 1822: at least, that the legislatio oe the ‘state had 
become necessary tothe protection of the Indians. This 


doctrine of partial sovereignty, re in the infe- 
rior, by the terms or submission, I consider entirely 
incompatible with t! 
within their chartered limits; and no less inconsis- 


tent with the political relations of the general and 


12 sovereign rmehts'of the states 
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state governments, as established by the letter and ai 
spirit of their Constitutions. I maintain that this a! 
reservation of partial sovereignty cannot exist, methen 
the states, aS a permanent obligation, either to the C 
United States, or the Indian tribes; that it can exist t 
only as a matter of comity, expediency, or ey in i 
the. discretion of the States respectively ; and con- a 
tinue so long only as these motives shall command I 
the forbearance of the state e 

The Court of Errors, however, predicated their de- ( 
cision and. reasons, mainly, on the condition of the S 
Indians forty years previously, (when they were much t 
more fierce and formidable,) at which time, the night r 
then in contest was said to have accrued. In allusion I 
to the act of that state, of 1822, asserting jurisdiction c 
and pardoning the Indian, they say, “admitting that 
this act completely annihilated the national charac- t 
ter and sovereign attributesof the Szz Nations, what 
has this fact to do with the inquiry, how those rela- 
tions stood forty years ago,” when the right in ques- 
tion vested? they do not expressly deny the power | 
of the state to annihilate the sovereignty of the na- 
tion; but decide they had not dene so at the time ( 


referred. to. | 

There would appear much less difficulty in identt- 
fying the New York Indians, and others in like condi- 
tion, ‘with the latter description of allies, given by | 
Vattel, “where the lesser may be incorporated -with 
the greater power, so as to form a single slate, in 
which all the citizens will have equal privileges.” 
And. if it be found imexpedient to grant, to all, full 
citizenship at first, but only progressively, the prin- 
ciple is equally sustainable. The act of New York 
(1822,) as fully prostrated the Indian sovereignty. as 














any more compreneusive legislation could have done: 
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to quote a section of an act of Parliament, mm L803. 
it is, ‘that from and after the passage of this act, 
all offences committed within any of the Indian ter- 
ritories, or parts of America, not within the limits of 
either of the said provinces of Upper or Lower 
Canad da, or of any civil government of the United 
States, shall be, and shall be deemed to be, offences of 
the same nature, and shall 
ner, and subject to the 
had been committed within the provinces of Upper 


ae ete: Bee eree yo sie 
pe trea tn tne same man- 


same punisiiment. asif the same 


or Lower Canada. ” 

The act of Congress, “to revulate trade and in- 

tercourse with the Indian tribes, and to preserve 
eace on the frontiers,” is also relied on for the pri- 
soner, In opposition to the jurisdiction of the state. 

Among other regulations, it provides that the 
Courts of each of the Federal Districts, in which 
any offender against this act shall be apprehended ; 
or, agreeably to the provisions thereof, shalls be 
brought for trial, sha!l have full jurisdiction of all 
crimes and misdemeanors against the same. 

One of the sections provides, {hat if any citizen 
shall go into any town, settlement, &c., of any tribe 
of Indians, and there commit murder on any Indian, 
of any tribe in amity with the United States, the of- 
fender shall suffer d¢ ath. 

The act “to provide > for the pe ment of crimes 
and offences, commi al within the Indian bounda- 
ries,”’ subjects offences comn sila 1 any Indian ter- 
ritorv, which, if committed within a sole “yurisdic 











CASES DETER 


MING 


CALDWELL Us. THE STATE 


tion of the United States, would be subject to con- 
viction and punishmeat to like proceedings in the 
United States Courts—provided no Indian treaty be 
thereby infringed; and that such jurisdiction shall 
not extend to any offence committed by one Indian 
ayalost another within any ludian boundary. 
Consistently with the spirit of our peneriy aud 
State Governments, the acts a“ Congress, as well as 
various treaties referred to must have been mainly in- 
tended, as far as respects the exercise of judicial pow- 
er over Indian territory, to establish the relation be- 
tween the United States and Indian tribes, while the 
latter occupied lands embraced only by ¢erritorzal 
Jorms of government; and which, from their recent 
organization, sparce population, and subjection to, 
and dependence on the general government, were in- 
competent to the efficient exercise of full sovereign- 
ty. Far different, according to the fundamental prin- 


ciples of the union, are the powers and privileges of 


the state governments. Ii, however, it be conceded, 
that the treaties and statutes referred to, were par- 
tially intended ‘to apply also to tribes of Indians in- 
habiting the states, it could only have been, as al- 
ready suggested, for a limited time, during the in- 
fancy of the states; or, wile any particular tribe 
‘should remain so savage, fierce, or formidable, as to 
render it impracticable, or inexpedient, to subject 
them to state empire. Such, we find, is not the rela- 
tive condition of this state and the Creeks. | 

The position, with others, has been assumed in 
argument, that the admission of Alabama into the 
union, with defined boundaries, cannot confer juris- 
diction commensurate with these limits; because, it 
would be to confer greater powers on the grantee 
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than the grantor possessed. The tendency of this ar- 
gument would be, to prove that the jurisdiction be- 
longs to the Creck tribe. It would be an intolerable 
proposition, that a citizen of the United States, under 
the Constitution thereof, and of this state, should be 
subjected to the. Creek mode and manner of trial 
and punishnient. It is a power ec 
by no tribe, but yielded to the United States. by 
either the-express or implied stipulations of various 
compacts or treaties, and which the latter have claim- 


laimed, perhaps, 


ed, so far as such jurisdiction was deemed compati- 
ble with federal and state empire. The fact, that 
such power has never been claimed, or tolerated, in 
favor of any tribe, by any Aimerican treaty, furnishes 
a strong argument agaiust the existence of Indian 
right of sovereignty, @ any respect, after the earliest 
time when the state, inhabited by them, finds it ex- 
pedient to extend its jurisdiction over them, 

The 19th section of the intercourse law, seems to 
have contemplated the necessity of such a reserva- 
tion of state authornity—it provides, that the act 
“shall not be construed to prevent any ¢rade or in- 
tercourse with Indians living on lands surrounded by 
settlements of the citizens of the United States, and 
being within the ordinary jurisdiction of any of the 
individual states.”” Statutes are to be construed ac- 
cording to their reason and spirit, without a scrupu- 
lous regard to their literal expressions. The reason 
and necessity for the extension of the jurisdiction 
over the Creek- country, in its present state, is sub- 
stantially such as above contemplated. The Creek 
tribe, as also the Cherokees adjoining, “ are sur- 
rounded by settlements of the citizens of the United 
States.” -It cannot be required, that they should be 
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inhabitants of the same siate; nor: that the = sur- 
rounded Indians should be of the same tribe—neither 
requisition could be made without the grossest ab- 
surdity. ‘Surely, the Indian authority cannot de- 
rive strength, from the circumstance of their being 
located on aline, or lines, dividing two, three, or more 
states; nor from any given number of Indtans be- 
ing divided into two, or more distinct tribes. If such 
‘onstruction prevail, the consequence must be, that 
the very circumstances which render them more ob- 
noxious and embarrassing to the. citizens, by bring- 
ing their governments into conflict with those of 
several states, instead of one; or by leaving them a 
more impotent and degenerate comipunity, from their 
division into distinct tribes, would have the effect to 
rivet them permanently on tlie state, or staies. The 
Creck claim.to distinct empire is, in principle, but 
the same that it would have been, had their territory 
been removed on the east, a few miles from the 
Georgia line, and on the north, as-many from the 
Cherokees ; and if the intermediate spaces had been 
occupied by freeholders,*or intruders; citizens of the 
United States. The argument, that this provision 
can only apply to tribes that were, a/ the passage of 
the law, (1802) thus surrounded by citizens, would 
appear equally refined and preposterous. The law 
is generalin relation to the [ndians in the states, and 
territories of the union. ‘The governumeut was the 
only party to it. It is not in the nature of a com- 
fact, operating on the parties only, and to be varied 
‘by their mutual consent ; but it stands as a law of 
the union, establishing rules uniform and universal, 
requiring a construction to suppress the evils and ad- 
vance the remedy-——-to be apphed to each ‘tribe, 
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whenever its state and condition shall justify and re- 
quire it.. The law imports no designation of the 
individual tribes, or nations, to which it does, or does 
not.apply, but merely defines the general principle of 
its application ; the most important of which is, that 
itdoes not apply to prevent trade, or intercourse, with 
Indians living “within the ordinary jurisdiction of 
any of the individual states,” a@t the time when the 
question of sovereignty, or jurisdiction may arise. 

In all the British charters for American colonies, 
and.in the articles of agreement and cession between 
the United States and Georgia, (though including 
Indian tribes,) are to be found express cessions of 
sovereignty to the granteés; on the contrary, it has 
never been .deemed necessary, nor is there an in- 
stance of a cession from any ladian tribe, in which 
the right of, sovereignty is expressed as a part of the 
rights ceded. 

In determination of these vexed questions of con- 
flicting empire, it may not be irrelevant to notice, 
bri efly, how they stood under the confederation; and 
what changes: have been sinte effected in the politi- 
cal relations of the parties. 

It is declared, (artzcle 2,) that “each state retains 
its sovereignty, freedoin and independence, and every 
power, jurisdiction, and right, which is not by this 
confederation expressly delegated to the United States 
in Congress assembled.” 

(Article 9.) The United. States in Congress assem- 


bled, shall have the sole and exclusive right and 


power of “regulating the trade ne managing.all the 
affairs with the Indians, not members of any of the 
states : provided the legislative right of any state, with- 
in tts oon limits, be not infringed, or wolated.” 
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The Constitution subsequently adopted, contem- 
plated the: extension of jurisdiction over, at least, 
some of the tribes ; (as many, and at such times, ac- 
cording to reasonable inference, as the states might 
deem expedient ;) one evidence of it is, that Indians 
subjected to state taxation, are authorised to be in- 
cluded in the federal census. 

Nor is there found in the Federal Constitution, 
more’ than in that of our state, any authority in the 
United States, to. exercise the right of sovereignty 
over, or regulate ¢lercourse with,, ‘the Indian tribes. 
The relative powers of ‘he federal and state govern- 
ments have been permanently established, by the 
sacred fundamental principles of the union; so that 
they cannot be essentially varied, even by mutual 
consent, unless by an alteration of the Constitution, 
in the manner therein prescribed. 

The relation is strongly demonstrated by the 3d 
section, 4th article of the Constitution, which. pro- 
vides, “that new states may be admitted by tlie Con- 
gress into the union; but no new state shall be form- 
ed, or erected, within the jurisdiction of any other 
state, nor any state be formed by the junction of two 
or more states, or parts of states, withoutthe consent 
of the legislatures of the states concerned, as well as 
of the Congress.” It further declares, that “Con- 
gress shall’ have power to dispose of, and make 
all needful rules and regulations, respecting the ter- 
ritory, or other property, belonging to the United 
States; and nothing in this Constitution shall be so 
construed as to prejudice any claim of the United 
States, or of any particular state.” 

The Supreme Court of the Union, in the case of 
‘the Cherokee Nation vs. Georgia, appears to have 
left the relation of the Indian tribes to the United 
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States, in an awkward dilemma. The opinion de- 
livered by Marshall, Chief Justice, raised the pre- 
liminary question, whether that Court had jurisdic- 
tion of the case. He remarks, “the 3d article of 
the Constitution describes the extent of the judicial 
power. The second section closes an enumeration 
of the cases to which it is extended, with “‘ contro- 
versies’” between a state, or the citizens thereof, and 
foreign states, citizens, or subjects”’—that a subse- 
quent clause of the same, gives the Supreme Court 
original jurisdictiow in all cases in whicha state shall 
be a party. The party defendant may then unques- 
tionably be such in this Court. May the plamtiff 
sue init? Is-the Cherokee nation a foreign state; in 
the sense in which that term is used in the Constitu- 
tion.” 

He continues, “ their counsel have shewn conelu- 
sively, that they are not astate of theaunion, and in- 
sist. that, individually, they are aliens, net owing 
allegiance to the United States.” He also says, 
“the condition of the Indians in relation to the 
United States, is, perhaps, unlike that of any: other 
two people in existence. In the general, rations 
not ow ing a .common allegiance, are foreign to each 


‘other. The term, foreign nation, is, with strict pro- 


pristy, applicable by either to the other. But the 
relation of the Indians to the United States, is’ marke 
ed -by peculiar and cardinal distinctions, which exist 
no 4yhere else.”’ 

After advancing other views agaist their claim to 
the capacity of a foreion nevion, the Court decides, 
that mie may .more correctly, sauna be deiiomi- 
nated domestic Gependent nations’ —that: “they occu- 
py aterritory to which we assert a title independent 
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of their will; which must take effect in point of pos- 

session, when their right of possession ceases : mean- 
while, they are ina state of pupilage. . Their rela- 
tion to the United States resembles that of a ward 
to’his guardian.” “Supposing such to be the true rela. 
tion, whose. right and privilege is it to terminate this 
wardship and pupilage? or by whom, and in what 
way, are they to be governed while it continues? 
The only way it ever has been, or can be, effectually 
done, is.by the action of the state government, and 
that by the extension of its: laws, as has been done 
by the statute in question. It was, as we have seen, 
an authority with which the state was invested, he- 
fore the adoption-.of the Federal Constitution, and 
which -hes never been transferred, or relinquished. 
The contrary was not, on that occasion, maintained 
by the Supreme Court. 

In‘ as mucsh:then, as.the Indian nations are not to 
be regarded; either as foreign states; or states of ‘the 
union ; but are unlike any other people in existence ; 
‘their right‘to' a separate existence, and that within 
regulat constitutional states of the. union; is found fo 
‘be not mére anomalous, than embarrassing .to.the 
states. Locally and politically, they are excluded 
from every portion of the world, except the United 
States. They-can. have. no alliances, confederation, 
intercourse; oy commerce, with any foreign nation. 
‘They:have yielded these‘rights, by varidus compacts, 
or treaties, with our general, or state governmenjs.” 

In “the Cherokee case” referred to, Chief Justice 
Marshall, in reference to these tribes, remarks, they 
and their country are considered, by foreign nations, 


as well as by-ourselves, es being so completely un- . 


der the sovereignty and dominion of the United 
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States, that any attempt to acquire their lands, or to 
form a political connection with them, would be con- 
sidered, by all, as an invasion of our territory, and 
an act of: hostility. 

In the same -case, Johnson, Justice, obseryes, 
“when this country . was first appropriated, or con- 
quered by the crown of Great Britain, they, (the 
tribes of Indians,) certainly were not known as mem- 
bers of the community ef nations; and if they had 
been, Great Britain, from that time, blotted- them 
from among the race of sovereiyns.. From that time, 
Great Britain considered them as her subjects, when- 
ever she chose to claim their allegiance ; and their cous 
try as hers both in soil and sovereignty.. All the for eae 
ance exercised towards them, was. considered as vol- 
untary ; and as their trade was more valuable than 
their territory, for that reason, and not -from any 
supposed want of. right to ex xtend her laws over them, 
did she abstain from doing so.” Further, he says, 
“they have in Europe sovereign and demi-sovereign 
states, and states. of doubtful soveretgnty; but this 
(the Indian) state, if it be a state, is still argrade be- 
low ‘them all; for not to be able to alién, without 
permission of the remainder man or i places 
them in a feudal. dependence.” 

If it be suggested, that the United States govern- 
ment. has recognized the Indian tribes as states, or 
nations, by holding various ¢reatzes with them; my 
reply is, that names may, or may not, be very mate- 
rial. If the government should enter into any le- 
gal agreement, or compact, with an individual, cor- 
poration, or voluntary association of persons, and 
should entitle it a treaty, instead of aereement, -com- 
pact, grant, or charter, and no umlue privileges were 
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claimed under it, by virtue of the name, no injury 

could result from the misnomer. So, with the Indian 

treaties—they must have effect according to their li- 
- gitimate nature, regardless of their title; and if the 
opinion be correct, that the tribes are not such na- 
tions, or states, as were contemplated by the Consti- 
tution; not such as the United States are an- 
thorised to form “treatzes” with, in the diplomatic 
sense of the term, (and which may become a part of 
the supreme law of the land,) the-title with which 
they have been dignified, cannot give them that vir- 
tue, nor prove that the government could not, right- 
fully, make such compacts as they have done, to 
auswer other purposes as therein expressed.” 

The validity of these treaties has seldom come in 
question, nor can it often; because they are, doubt- 
less, binding on the Indians as parties; and, general: 
ly, binding on the United States, because authorised 
to dispose of the public lands, or at least extinguish 
the Indian title to -it; and refuiate commerce with 
the Indian tribes; and also, ‘because the latitude. of 
this treaty-making power, with Indian tribes, is so 
defined and circumscribed; by rights constitutionally 
establishéd, that a violation of them would scarcely 
be attempted. . This doctrine was recognized, and for- 
cibly expressed by the American Commissioners, dur- 
ing the negotiations.at Ghent. “The treaty of Green- 
ville,” say they, -‘ neither took from the Indians the 
right which they had not, of seiling: lands. within 
the jurisdiction of the United States, to foreign go- 
veraments, or subjects; nor ceded to them the right 
of exercising exclusive jurisdiction within the boun- 
dary line assigned. - It was merely declaratory of 
the public law, in relation to the parties, founded on 
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principles previously and universally recognized.” 
Relying on the foregoing review as establishing 
the positions, that the Indian tribes are not states, en- 
titled to any constitutional right of empire, after the 
individual] states embracing them, deem’ it expedient 
to incorporate them; and that the Creek tribe have 
no jurisdiction of’ crimes similar to the one in ques- 
tion; it only remains to be shewn, by further illustra- 
tration, that the federal judiciary has not the juris- 
diction, at least, exclusively of the state authority. 
The Indians have an appropriate character and at- 
litude assigned them by the Federal Constitution. It 
provides, (8 sec. 1 art.) that Congress shall have 
power “to regulate commerce with foreign nations, 
among the sev veral states and with the Indian tribes.” 
Surely, the latter were intended to be distinguished 
from each of the former, or the cifferent character 
or epithet would not have been used. As previous- 
ly remarked, ‘this right “to regulate commerce” is 
believed to have reference to tribes of Indians in a 
far different condition. from those in question—nor 
can it be admitted, that this right to regulate com- 
merce, can disparage the ordinary right of state so- 
vereignty over the same country. “The form and 
manner of the delegation of power, as well as the 
literal words, confers on Congress only the same 
power, which it may exercise with foreign nations, 


and among the several states. To this authority, 


thus interpreted, the state has not objected, nor does 
the jurisdiction in question conflict with this power. 
And this is the clause of the Constitution mainly 
relied upon by the prisoner’s counsel, and all who 
oppose the state’s right of sovereignty over the tribes. . 
It then becomes material to enquire what has been 
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the prevalent sienna of the clause of the con- 
stitution, authorising Congress “to regulate com- 
merce with foreign nations, and among the several 
states, and with.the Indian tribes?’ Would it not bea 
strange -heresy to maintain, that it confers authority, 
to exercise general municipal powers; or even to 
punish crimes and misdemeanors? If such be its 
effect, it can not fail to annihilate the sovereignty of 
every State in the Union; and also of Europe, could 
it-be enforced. 

That the clause in question has never been consi- 
dered, in the State. of New-York, to affect the ordi- 
nary rights of State sovereignty, is fully shewn by 
various decisions of their highest tribunals—Livings- 

‘9JohnsR ton ys. Van Ingen,’ — Gibbons vs. Ogden. In the last 
vi7ib. 488. case an appeal having been taken to the Supreme Court 
of the United States, that Court holding the powers 
of the State less, and those of Congress more exten- 
sive than they had been adjudged by the Court of Er- 
rors in New-York, reversed the decree of the latter; 
but in doing so, recognised a construction of this 
clause of the Constitution totally inconsistent with 
the magic influence which has been recently ascrib- 
ed to it.. The decision by Marshall, Chief-Justice, 
remarks, that though the inspection laws might havea 
remote and considerable influence on commerce, the 
power to pass them did not arise from the authority 


to regulate commerce. He adds, “they act upon the . 


subject before it becomes an article of foreign com- 
merce, or of commerce among the States, and pre- 
pare it for that purpose. They form a portion of 
that immense mass of legislation which embraces 
every thing within the territory of a State, not sur- 
rendered to the general government: all which can 
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clauses of the Constitution referred to, and of the 3d 
section of the act of Congress, passed under the au- 
thority of the same, in 1790, entitled “an act for 
the punishment of certain crimes against the United 
States,” the language of which is, “that if any per- 
son shall, within any fort, arsenal, dock-yard, maga- 
zine, or any other place, or district of country, under 
the sole and exclusive jurisdiction of the United 
States, commit the crime of wilful murder,” such 
person shall suffer death. Marshall, Chief Justice, 
in delivering the opinion of theCourt, declared, that 
“the jurisdiction of a state is co-extensive with its 
territory ; co-extensive with its legislative powers :” 
and in reference to the construction of the section of the 
act recited, says, “when the sentence proceeds with 
the words, ‘or in any other place or district of coun- 
try, under the sole and exclusive jurisdiction of the 
United States,’ the construction seems irresistible, 
that by the words, other place, was intended another 
place of a similar character with those previously 
enumerated, and with that which follows. Congress 
might have omitted, in its enumeration, some simzlar 
place within its exclusive jurisdiction, which was 
not comprehended in any of the terms employed, to 
which some other name might be given; and, there- 
fore, the words other place, or district of country, 
were added; but the context shews the mind of the 
legislature to have been fixed on territorial objects of 
a sumilar character.” 

Nothing more is deemed necessary, to shew the 
total inapplicability of that authority to a crime com- 
mitted on Indian territory, for which the United 
States have no special reservation, for purposes simi- 
lar to those enumerated; that such places are not 
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embraced by implication; nor have the prisoner’s 
counsel relied on this authority. 

The circumstance of the United States having 
the ultimate right of soil, cannot impair the right of 
sovereignty. ‘There is no incongruity in the propo- 
sition, that the right to the public domain resides in 
the United States, while the ordinary right of empire, 
over the same territory, is vested in the state govern- 
ment. Such is, and has been, the condition of most 
or all the new states. While the United States have 
possessed and exercised the right to dispose of the 
unappropriated Jands, and even to remove intruders 
from them, the states, containing them, have, as uni- 
formly, exercised the ordinary municipal govern- 
ment. 

Vattel’s doctrine, relative to domain, cannot fully 
apply to the peculiar rights and relations of our go- 
vernments; but so far as it can apply, it sustains 
these positions. He says,’ “the wseful domain, or 
the domain confined to the rights that may belong to 
an individual in the state, may be separated from the 
sovereignty ; and nothing prevents the possibility of its 
belonging to a nation in places that are not under her 
juresdiction. Thus, many sovereigns have fiefs, and 
other possessions, in the territories of another prince ; 


in these cases, they possess them in the manner of 


private individuals.” The eminent domain, he de- 
fines to be, “the right, which belongs to the society, 
or to the sovereign, of disposing, in cases of ne- 
cessity, and for public safety, of all the wealth con- 
tained in the state.” 

The right to the waste, or unappropriated lands, 
within this state, (which must include the lands oc- 
cupied by the Indians, if not before, after the extin- 





aB.?. ch.7, 
sec &é. 








CASES DETPHAINED 


CALDWELI “S THE STATE 











guishment of their title,) however it might other- 
wise have been, was reserved to the United States, 
by agreement between the two governments, at the 
time of the admission of the state to self-govern- 
ment. The consequence of this state of things, ac- 
cording to my doctrine, is, that while the United 
States hold the setsin, or ultemate fee, and have 
guaranteed to the Indians the wsefructuary interest 
in the soil they occupy, the state government, [| with- 
out any claim to the soil, ] possesses the same right 
of sovereignty. to the extent of our chartered himits, 
that is common to other states of the union, under 
the Constitution thereof At the same time, the 
United States can rightfully exercise that degree of 
federal sovereignty and jurisdiction, which belongs 
to them, in, and over other states of the union 

The result of this investigation is, that the tribe 
in qnestion cannot be regarded either as a foretgn 
nation, or state of the union; that, if from want of 
rank in the community of nations, or states, they 
must be considered (as denominated by the Supreme 
Court of the United States,) “a domestic dependent 
nation,’ in 2 state of “ pupilage,” and unlike any 
other recognized by any nation; their wardship has 
general relation, as their guardian, tothe state whose 
limits they inhabit; with the exception of the rights 
necessarily incident to the ultimate right of domain 
remaining in the United States, and the power in 
Congress to regulate commerce with the Indian tribe, 
as it may do with foreign nations, and, elséwhere, 
among the several states; that this guardianship over 
the tribe was vested in the local government, (if not 
before,) by the admission of the territory to the pow- 
ers and privileges of state government; and that 
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the proper time and manner of exercising the trust, 
(and of course, oe the lnudian laws and cus- 
toms,) are, and have been, questions of grave duty, 
resting in the discretion of the legislature. I con- 
sequently maintain, that the statute in question is 
constitutional and valid, and the conviction of the 
prisoner legal; and that the judgment must be af- 


firmed. 


Taytor, J.—This case involves the question of 
the validity of the statute, passed by the general as- 
sembly of this state, in 1829, entitled, “an act to 
extend the jurisdiction of the state of Alabama over 
the Creek nation.” 

That act extends the limits of the counties lying 
contiguous to the country occupied by the Creek In- 
dians, over adjoining parts of that country, and gives 
plenary jurisdiction, both civil and criminal, to the 
Courts of the several counties. over the t rritory thus 
added to them. 

Under the provisions of this act, Caldwell was in- 
dicted in the county of Shelby for the murder of an In- 
dian, which, on the trial, was proved to lave been 
perpetrated within the Creek country, and within 
the bounds of that county, as detined by the statute. 

Caldwell has been tried and convicted, but the 
question of jurisdiction, which brings mto considera- 
tion the constitutionality of the statute under which 
the conviction has taken place, was reserved as novel 


i] 


and difficult. by the Judge of the Circuit Court, for 
the deciston of this (curt. 

I deem it unnecessary to transcribe any part of 
the statute; itis enough fo say, that its provisions 


are fully adequate to effect the object intended by it, 
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that of placing all persons within the Creek country 
as completely under the jurisdiction of our Courts 
as is possible. ‘The only subject of investigation is, 
has the general assembly exceeded its powers. in 
making this enactment? 

The case before us is certainly of the greatest 
magnitude of any upon which we have ever been 
called to decide. In it every thing is combined 
which is calculated to give importance to the judg- 
ment we may award, and to render theduty we have 
to discharge, both delicate and painful. 


We are to determine whether the legislature of 


the State has passed an act which is prohibited by 
the Constitution of the United States, and whether a 


fellow-creature has forfeited his life to the demands of 


the law? ‘These questions, of themselves, are solemn 
and weighty, and demand the greatest cireumspec- 
tion, and most serious consideration at our hands. 
But there are others involved in the decision of this 
cause, more deeply affecting the interests of the state, 
and to which the attention of the peopleof the United 
States is, at this time, particularly excited. They 
relate to the authority of a state to interfere with the 
internal regulations of any Indian tribes who may 
reside within its boundaries, and its power to bring 
the persons and property within an Indian country 
thus situated, under the jurisdiction of its laws. 

To Alabama these questions are peculiarly im- 
portant, on account of the great proportion of her 
territory which is embraced within the country now 
occupied by Indians: and, in effect, we are now to 
decide whether the jurisdiction of this state is to be 
restricted to about two-thirds of its extent, or to be 
co-extensive with its limits. 
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Whatever may be urged, elsewhere, with respect 
to natural and abstract rights, this Court, before it 
can interpose its judgment to arrest the course of an 
act of the legislature, must be of opinion that that 
body has infracted the fundamental law of the land 
in the provisions of the act. 

It is a principle of the common law of England 
that the parliament is supreme. This principle 
applies equally to our general assembly, with the ex- 
ception of the restraints which are imposed upon it 
by the Constitutions of the United States and of this 
state. 

To. the case before us, | have given as close and 
minute an examination as the means within my 
reach have enabled me to do, and the conclusion to 
which I have come, although different from that of 
some eminent jurists, for whose learning and ability 
I entertain the utmost respect and deference, is most 
decided. 

The nature of the subjects presented by the case, 
and the particular circumstances under which they 
have been agitated, demand a more minute and ex- 
tended examination than I am in the habit of em- 
bracing in a written opinion. 

I will first endeavor to determine upon the po- 
litical condition of the Indians generally, and their 
rights.as communities, as recognized by civilized na- 
tions. In order to do this in a satisfactory manner, 
it will be necessary to take an extensive range, 
touching upon the peculiar laws of civilized coun- 
tries in reference to individual Indians, if there are 
or have been any such laws, in order that the opinion 
which has been entertained with regard fo this kind 
of population, may be the more clearly understood 
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Nor shall we fail to derive aid in this investigation by 
an examination of writers on the law of nations. So 
far from being overlooked, the condition of the In 
dians of North America, and their rights, as well as 
the peculiar rights and privileges of the Huropean 
states, whose subjects first discovered this continent, 
are largely discussed by these writers. 

Vattel (paze 92) lays down the following doctrine : 
“The cultivation of the soi! is not only to be recom- 
mended by the government, on account of the extra- 
ordinary advantages that flow from it; but from its 
being an obligation iinposed by nature upon maniaind. 


its inhabitants: but it would be incapable of doing 
it, was it uncultivated. Every nation is then oblig- 
ed, by the law of nature, to cultivate the ground that 
has fallen to its share; and it has no right to expect 
or require assistance from others, any farther than 
as the land in its possession is incapable of furnish- 
ing it with necessaries. ‘Those sneha: like the an- 
cient Germans, and the modern ‘lartars, who, hav- 
ing fertile countries, disdain to cultivate the earth, 
and choose rather to live by rapine, are wanting to 
themselves, and deserve to be exterminated as savage 
and pernicious’ beasts. There are others, who, to 
avoid agriculture, would live only by hunting and 
their flocks. ‘This might, doubtless, be allowed in 
the first ages of the world, when the earth, without 
cultivation, produced more than was sufficient to feed 
its few inhabitants. But at present, when the human 
race is so great multiplied, it could not subsist if all 
nations resolved to live in that manner. Those who 
still retain this idle life, usurp more territories than 
they would have occasion for, were they to use honest 


The whole earth is appointed for the nourishment of 
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part of its present inhabitants. People then have 
not deviated from the views of nature, in confining 
the Indians within narrow limits. However, we 
cannot help praising the moderation of the English 
puritans who first settled in New England; who, 
notwithstanding their being furnished with a charter 
from their sovereign, purchased of the Indians the 
land they resolved to cultivate.” 

Again (page 228)—‘* No nation can appropriate 
to itself a too disproportioned extensive country.” 

These doctrines are maintained by Martens, Mon- 
tesquieu, and every respectable writer who has treat- 
ed on the same subject. 

It thus appears that the human family is divided, 
by these writers, into two classes. Ist. Agricul- 
turists, or those who use the earth in that way which 
is calculated to secure the subsistence and happiness 
of the greatest number of inhabitants, and whose 
possessions, therefore, cannot be rightfully invaded ; 
and, 2nd, Those who are erratic in their habits, who 
do not use the soil over which they roam, but live 
either by rapine and violence, or depend upon the 
precarious supplies afforded by hunting, fishing, and 
wild fruits. The country which the latter “over- 
run rather than inhabit,” may be lawfully occupied 
by those of other nations who intend to appropriate 
it to agricultural purposes, if they ‘confine them- 
selves to just bounds:” that is, as I understand it, 
leave an ample territory to these nomadic tribes to 
subsist upon by becoming cultivators of the soil, 
and to furnish them with necessary supplies by their 
usual pursuits, until they can effect the necessary 
change,in their mode of life. 

If this is not the view which is taken of these 
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wandering tribes and hordes, why the compliment 
which is paid by Vattel to the English puritans who 
first settled New England. If he did not consider 
their charters as vesting them with ample authority 
to possess themselves of so much of the ‘Indien lands 
within their limits as they chose or were able to do, 
without making any compensation to the aboriginal 
a why — those early settlers, because 

“notw ithstandiug their being furnished with a char- 
ter from the sovereign, they purchased of the Indians 
the land they resolved to cultivate?” But more 
especially, if this sovereign himself had no legal 
right to touch a foot of those lands, except such as 
he acquired by treaty, by what mode of reasoning 
could the author come to the conclusion, that the 
ae had exhibited a moderation and forbearance 
towards the inhabitants of the forest, which demand- 
ed the tribute of his praise? 

It is obvious that this writer believed, that the 
European discover of a country possessed by wan- 
dering tribes of Indians, had a right to appropriate 
to himself so much of their territory as he required, 
to be used for the purpose of tillage, wary hat be con- 
sidered the charters which were granted to our an- 
cestors, by the King of Great Britain, as conveying 
this right. 

To sustain the coustitutionality of our statute, it 
is net necessary to show a right in the sovereign of 
civilized nation, discovering a country inhabited by 
wandering savages, to appropriate any part of their 
soil to the use of his subjects ; for the statute does 
not authorise the possession of a solitary Indian to 
be disturbed: but to avoid the possibility of coming 
to an erroneous conclusion to the injury of the in- 
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dians, and to have every proper analogy before me to 
assist in forming an opinion upon the subject of ju- 
risdiction, I have thought it right to bring to my aid 
the doctrines which have obtained in the civilized 
world, with respect to the right of sol in Indian 
lands. 

To avoid every probability of error on this snb- 
ject, I will now enter into an examination of the 
views of some of the European sovereigns, whose 
subjects first discovered, and who established colonies 
in different parts of this continent; and of our an- 
cestors, the first emigrants from Europe, to the coun- 
try now included within the limits of the United 
States: with regard to the power which they pos- 
sessed. 

It would be a waste of time to produce proof that 
that the territory within those discoveries, was con- 
sidered by all the civilized world as annexed to, and 
forming a part of the dominions of the state whose 
subjects made the discovery. ‘This has not, in the 
argument of this case, nor, I believe, upon any other 
occasion, been controverted. It has uniformly been 
considered as much an aggression for another nation 
to intrude upon its domain, as npon any other of its 
possessions. Nor had any other state a right to carry 
on any intercourse with the inhabitants of the dis- 
covered country without the consent of the sovereign 
who held by discovery, although ninety-nine out of 
every hundred of those inhabitants might have been 
Indians, and probably were. It is true, unless some 
indication of an intention to occupy the country was 
given by the discoverer, it was open to the first 
power which did occupy it, and in such case the lat- 
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ter power possessed all the rights and privileges of 


dominion. 


Notwithstanding frequent wars took place between 
European nations on account of their American pos- 
sessions, many of which originated in disputes about 
boundaries, yet the principle ! 
never contested. 
the inquirer may successfully resort to the able opin- 
ion of Chief Justice Marshall, delivered in the case | 
of Johnson vs. McIntosh’ : 

It is useless, for practical purposes, uow to in- 
quire, by what authority these discoverers obtained 
for their government such extensive rights over this 
immense continent, and the numerous nations who in- 
Or whether nature has given this power 
to agriculturists, over hunters or fishermen? 


habited it ? 


power has been in constant exercise for centuries, 
and it is not for courts of justice to found their deci- 
sions upon abstract speculations, but upon law, and 
precedent having the force of law. 

The acts of the sovereigns of Europe, from the 
first discovery of America, show that they maintain- 
ed their rights in those parts of it which were dis- 
covered by their subjects respectively, to be as am- 
ple and their jurisdiction as complete, as property in 
the soil, and dominion over the country could make 


them. 


The charter grant 


down was 
For information on this subject, 


by the King of Spain to Co- 
lumbus, is expressed as follows: “In order that in 
the said islands and mainland, which are discovered 
and shall be discovered hereafter in said ocean, in the 
parts mentioned of the Indies, the inhabitants of all 
that country may be better governed, we give you 
such power, and cir7/ and crimmal jurisdiction.” &e 
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This juresdiction, it will be recollected, was for the 
“better government of the inhabitants,” when the 
only “inhabitants” were natives. 

Queen Elizabeth's charter to Sir Humphrey Gil- 
bert, authorised him, “at all times hereafter to dis- 
cover, find, search out, and view such remote heathen 
and bicheanies lands, countries, and territories, not 
actually possessed of any christian prince or people, 
as to him, his heirs and assigns. shall seem good, 
and the same to have, hold, occupy and enjoy, to 
him, his heirs, and assigns forever; with all commo- 
dities, jurisdictions, and royalties, by sea and land! 
And further, shall have, hold, and occupy all the sod 
of all such, &c., and of ail cities, castles, towns, and 
villages in the same, with the rights, rovalties, and 

jurisdictions,” &e. 

The one to Sir Walter Raleigh, grants ‘all the 
soil of ail such lands, territories, and countries, to be 
discovered and possessed as aforesaid, and of all such 
cities, castles, towns, villages, and places in the same 
with the royalties, franchises, PAG ampere &e. 

All the charters granted by the Kings of England, 
were equally ample. That to Massachu wees 8, gives 
authority “to take and to hold that part of New-En- 
gland, &c. and all the islands, rivers, ports, - hatens, 
waters, fisheries, mines, minerals, jurisdictions,” &c 

It thus appears that the different potentates of Eu- 
rope, so far from regarding the Indian tribes as sove- 
reign nations, whose jurisdiction within their domin- 
ions was sacred, paid no respect to their internal re- 
gulations, or even their right to the soil, but procecd- 
ed to distribute the land and to exercise their own ju- 

risdiction, as they would have done had the Indians 
not existed. 
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The charter to Connecticut gives a general power 
to make waron, “and upon just causes to invade 
and destroy the zatzves or other enemies of the said 
colony.” It must be borne in mind that this charter 
was granted before the settlement of Connecticut, 
and in contemplation of that event. I would ask, 
what is meant by the words “just causes.” Had 
this chartered company any right, according to the 
opinion of those who deny the power of the State to 
pass the law in question, to set a foot on the lands of 
the sovereign nations who resided within the limits 
of the Connecticut grant, and who are therein de- 
nominated “the natives?” Suppose these “ natives’ 
had refused to sell an acre of their domains to the 
emigrants, but permitted them to land upon their 
coast, and they had proceeded to erect houses to 
dwell in, and open plantations for cultivation, with- 
out any express permission from their landlords, and 
these landlords had then requested them to leave 
their shores, declaring that they could not consent to 
receive them as inmates of their country, nor permit 
them to possess lands within their limits; what 
would have been the conduct of these “ moderate 
puritans?” Would they have felt that they were 
aliens in a foreign empire, and bound to comply with 
the requisitions of the ruling powers? Or would 
they have treated the demand for their departure with 
contempt, and viewed any attempt to enforce it as 
“just.cause for war?” Ina word, would they 
not have considered themselves landlords and not 
tenants, and an attempt to dispossess them of the 
fruits of their industry and toil, as ample cause, not 
for war; (the charter does not use this term of equali- 
ty when speaking of the resident Indians,) but “to 
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invade and destroy the natives?’ And yet surely 
the kindness of the Indians, in extending hospitality 
tothem in the first instance, instead of at once expel- 
ling them from their shores, could give no title to the 
territory which they occupied. It is a general regu- 
lation in civilized communities, that < liens shall not 
hold a fee siinple title to land, and what is to pre- 
vent the sovereigns of the wilderness from adopting 
and enforcing the same policy? It appears to me 
absurd, that any sovereign should grant a large ex- 
tent of country to a company and vest in them the 
fee in the soil, and extensive political privileges, uni- 
formly including jurisdiction, over the natives of the 
country in express terms, when he believed that he had 
himself no right toexercise jurisdiction over the coun- 
try nor ownership over the soil, and that both resided 
in distinct independent nations then inhabiting the 
granted territory. I know itis said, that these grants 
conveyed the ultimate fee, that they contemplated a 
purchase of the pcssession from the Indians, who 
were viewed as the rightful occupants, and who 
could not be dispossessed without their consent. But 
the whole history of the western world, contradicts 
this assertion. The Spaniards, the Dutch, the French, 
the English, all took possession of great part of the 
countries they discovered without regard to any title 
in the first inhabitants, and extended their settlements 
and territories as their wants required. _The charters 
obtained by the early settlers, expressly granted the 
right of soil and jurisdiction, and meant what they 
said. <A great part of Virginia, and of the other 
Southern States, and of Kentuck cy and Tennessee 
were taken possession of, not because the Indians 
agreed that it should be done; but because the whites 
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willed to do it. It is true, that most of the country, 
particularly in the two latter states, was ceded by 
treaties, but the cessions were’ generally made by 
treaties of peace at the termination of hostilities be- 
tween the white and red man, which had ‘been pro- 
duced by the occupation of thelands of the latter by 
the former, and often relinquished a claim to thaf, 
great part of which had before been ‘wrested from 
their possession. The authority ““to invade and de- 
stroy the natives,’ conferred by ‘the kings of. Eng- 
land upon the colonists, carriés irresistible proof to 
my mind, that. the grantor: considered himself: lord 
and rightful sovereign of these domains. /The 
power conferred was not to declare war, but “to in- 
vade and destroy,” manifesting that no declaration 
of: war-was necessary, no’ conformity to the usages 
existing-amane civilized nations’ intended, ‘no boun- 
daries: to be regarded, but the pursuit to be continued 
wherever the foe could. be found, until this savage 
enemy was “destroyed.” Would it not .be a most 
extraordinary departure from all civilized usage, for 
one nation to authorise a part of its subjects “for 
just causes,” of course to be determined on by them, 
“to invade and destroy,” the citizens or subjects of a 
neighboring state, and would not such an act be justly 
viewed as hostile in-itsch aracter ? 

The fact that by far the greater portion of the 
territory within the United States which has been 
obtained from.the Indians, :has been procured by pur- 
chase, can not weigh greatly in this investigation; 


when itis recollected, that the consideration paid for’ 


it, was always, until recently, merely: nominal, and 
that true policy required. that thesé fierce nations, 
which generally surrounded the settlements of the 
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whites on every side, except the one washed by the 
ocean, should be conciliated, Nor is the circum- 
stance that they were, in early days, usually left un- 
der the government of their own peculiar customs, 
any argument against the right of ‘the colonizing na- 
tions to exercise jurisdiction over them. No benefi- 
cial effect could have resulted from an effort of this 
kind, and its only tendency would have been to have 
arouséd the jealousy of the Indians, and excited 
their combined efforts against their new neighbors, 
when thus informed that “the whole country: was con- 
sidered as subject to theirsway. 

Additional light may be obtained on this subject 


of Indian privileges, by reference toa speech of Mr. 


Stuart, superintendent of Indian affairs, made to the 
Indians at Mobile, soon after the conclusion of peace 
in 1763. ‘The following is an extract from that speech : 

“Lastly, I inform you that it is the King’s order to 
all his governors and subjects, to treat the Indians 
with justice and humanity, and to forbear all en- 
croachments on the territories allotted to them ;- ac- 
cordingly all’ individuals are prohibited from pur- 
chasing any of your lands. But as you know. that 
your white brethren can not feed you when you visit 
them, unless you give them ground to plant, it is ex- 
pected that you will cede lands to the king for that 
purpose. . But whenever you shall be pleased to sur- 


render any of your territories to his majesty, it must 


be done, for’ the future, at a public meeting of your 
nation, when. the governors of the provinces or the 
superintendent shall be present, and obtain the con- 
sent of all your people. The boundaries of. your 
hunting grotmds will be accurately fixed, and no set- 
Uement be permitted to be made upon them. As 
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you may be assured thatall treaties with -you will be 
faithfully kept, soit is expected, that you also, will 
be careful strictly to observe ‘them.’ : 

Here the Indian “hunting grounds” are spoken 
of as. being “allotted” to them by the’ King; .a 
strange phraseology, if the King’s lands weré-in 
fact, to be allotted to.him by ‘the Indians. “And_so 
careful was this superintendent, lest. hé should com- 
promit the rights of his master, that he used the ex- 
pression “ Indian hunting’ grounds,” not’ “Indian 
lands.” ‘Is it‘jot evident that he considered ‘the In- 
dians as occupying these lands for the purpose of 
hunting, by the pernfission, and at-the discretion of 
the King. He has “allotted’’ them, laid off the 
boundaries, and although he will not permit his sitb- 
jects to encroach on these “hunting grounds,” and 
expects “the.conseut of all your people’ when you 
agree to contract your limits, yetas your white breth- 
ren “will want ground to plant,” it is expected that 
you cede “lands to the King for that purpose.” The 
amount of all which, seems to be this—The King 
has in kindness still permitted: you’ to ocetipy these 
lands as hunting grounds: . He is perfectly satished, 
that at the request of the governorsof his provincés, 
or his superintendent, you will, for the merest tride, 
agree to contract'the limits of the country thus ‘“al- 
lotted” to you, whenever Ins subjects may require 
more land for the extension of their settlements, and 
he is willing to'give you tliis trifle, beeause it is much 
better to “have your friendship on these terms, than 
to have your lands for nothing, but your enmity as 
the consequence. it may be said, that the Indians 
can not'bée prestimed to have understood the peculiar 
meaning of the word “allotted,” and, therefore, could 
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not have yielded any right or privilege by not ob- 
jecting to the use of.it. The inquiry, however, is 
not, how did the Indians understand this. language, 
but how was it understood by the sovereign whose 
seen employed it:? It has-never been supposed that 

wild savage tribes who inhabited this continent 
im the sixteenth and seventeenth centuries, consider- 
ed their Jands as the property, or themselves as the 
subjects of the different European powers who claim 
ed them as such, nor did they doubt their right to 
treat and trade with whom they pleased ; especially 
those who roamed at a distance from the white settle- 
ments. They had as little idea of the ‘restraints 
which ‘they are admitted to have been subject to, as 
any others. . Can it be believed that the Cherokees 
of that day believed that the fee of their lands was 
vested in the King of Great Britain, subject only: to 
their-occupancy, and that -he. could make a valid 
grant of that fee even to. the spot in the centre of the 
nation upon which: they met to hold their counsels, 
to.a citizen of London? 

“It is: not. our business to ascertain the opinions of 
the Indians. as to- the relative , situation whicl: they 
occupied to the European governments which plant- 
ed: colonies: among ‘them ;’ but the understanding of 
the civilized world is what we-wish to know 

The proclamation issued bythe. King of Great 
Britain in 1763; soon after the ratification of ‘the ar- 
ticles of peace, contains the following sentence. 
“And we do further declare it to be our royal will 
and.pleasure, for the present, to. reserve under our 
sovereignty, protection, and dominion, for the use of 
the said Indians, aH the lands and territories, lying 
to the westward of the sources of the rivers which 
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fall into the sea; from the west and north west as 
aforesaid,” 

There is contained in thess words the “en reser- 
vation of a right to determine the Indians “use” -at 
pleasure. But be this as it may, there is a manifest 
declaration of sovereignty and jurtsdiction.. To be 
within the “dominion” issynonomous to being with- 
in the government-or jurisdiction of the author of the 
proclamation. 

I think:I have shewn that the Kuropean monarchs 
who held colonies in the western world, considered 
themselves as having the right of the soil, but more 
espetially: of - jurisdiction throughout their western do- 
minions; and that they. did not take actual possession 


of the lands and bring the Indians within the direct, 


control of their civil tribunals, resilted-alone from 
what was considered the dictate of true policy. 

Icome now, in thé course which [have laid down 
for .my- government in this investigation, to an ex- 
amination of the acts of some of the British colonial 
legislatures relative to the Indians, passed before the 
revolution. _And I propose. ‘to ‘erabrace in this. ex- 
amination some of the statutes providing for the pun- 
ishment of -individual Indians for offences commit- 
ted in the country occupied by the whites, with the 
view of ascertaining whether they were. considered 
to -be clothed: with all the privileges of citizens er 
subjects of a foreign government, or were viewed as 
' inferior beings, who from their savage nature, re- 
quired a different measure of punishment from that 
which..was meted to British subjects for similar of- 
fences. - For if-this be so, it will go far to prove in 
what light the colonists estimated Indian titles and 
Indian. jurisdiction. 
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Se early as the years 1660 and 1672, we find the 
colony of Massachusetts legislating on this subject. 
One of their first acts was ‘for settling the Indian 
title..to lands. in tlris jurisdiction.’ By this law it 
wag provided, ‘That what lands any of the Indians 
in this jurisdiction have possessed and improved, by 
subduing. the same, they have just right unto: 

“ And for the further ericouragement of the hope- 
ful work among them, for the civilizing and helping 
them forward to christianity, if any of the. Indians 
shall. be brought to civility and shall - come among 
the English to inhabit’ in any. of their plautations, 
and shall there live civilly and orderly, such ‘Indians 
shall have allotments amongst-the English, accoré- 
ing -to the- custom ‘of the English i in like cases. 

«No person shall sell; give, or barter, directly, or 
indirectly, any gun or-guns, powder, bullets, shotor 
lead, to any. Indian whatsoever, or to any person in- 
habiting. out of this jurisdiction, nor shall any amend 
or repair any gun belonging to any Indian, nor shall 
sell any «armour or weapons,. upon “penalty of ten 
pounds for every gun, Sc.” vo ‘ 

“Tn subsequent acts ‘the. following provisions are 
contained : Whereas the French and Dutch and other 
foreign nations, do ordinarily. tradé cans, powder, 
and shot, with. Indians, ‘to our great prejudice, and 
strengthening and animating the Indians.against us, 
and the aforesaid Fyench, Dutch, &c. do prohibit all 
trade with the Indians within their neppontsy e juris 
dictions, &ce, > . 

“Tt ic thecnahte ordered: That it shall not be law- 
ful for any Frenchman or Dutchman, or any person 
of any other foreign: nation whatsoever, or any Eng- 
lish, dwelling amongst them, to trade with any Indian 
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or Indians within the limits of our jurisdiction, un- 
der penalty of confiscation of all such goods-and ves- 
sels as shall be found so trading, &c.” : 

“And it shall be lawful for any person inhabiting 
within this jurisdiction, to make seizure of. any such 
goods or. vessel so trading with the Indians.” 

From these statutes it appears that Indians. were 
prohibited from engaging in particular kinds .of trade 
with any and every person whatever; that it was 
considered unsafe to permit them to have arms, and 
that a citizen was liable to.a considerable penalty for 
furnishing them: with even a pound of shot.. But 
the one last extracted from, proves more than. this. 
It shows that the trade of. foreigners’ with the In- 
dians, throughout the whole limits of the colony, 
was either regulated or interdicted as was deemed 
proper. For it cannot be supposed that the inten- 
tion of the statute, was only to prohibit this trade 
in arms.and ammunition within the settlements of . 
the colony. It would have been folly to -have sup- 
posed‘ that foreigners would thus openly attempt to 
excite the hostility of the Indians towards’ the colo- 
nists. We, therefore; also learn from these extracts, 
that the term “jurisdiction,” when used by the 
legislature of Massachusetts to express the exterit of 
country over which it was exercised by the colony, 
included their whole chartered limits. 

In the winter of. 1693-4. an act was.passed in the 
same colony, “for the better rule and government 
of the Indians in their several plantations.” The 
object of the statute 1s declared. to be, “‘ That the In- 
dians:may be forwarded’ in civility and christianity, 
and that drunkenness and ‘other vices may be more 
effectually suppressed among them.” 
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- By this law it is provided, “That his excellency 
the governor, by and with the advice and consent of 
thi@ecouncil, may, and ts hereby empowered to ap- 
point - and, commissionate one or more discreet per- 
sons, within ‘the several parts of ‘this province, to have 
the inspection and more particular care and govern- 
ment of the Indians in their respective plantations ; 
and to lave, use, and exercise the power of a justice 
of.the peace over them in all matters, civil and 
criminal, ss well for the hearing and determining of 
pleas. betwixt. party and party, and to award execu- 
tion thereon, as for the examining, hearing, and'pun- 
ishing of ‘criminal offences, according to the acts and 
laws of the province, &c. 

“{Itshall and may be-lawful for any persen or per- 
sons to seize any wines, strong liquers, or cider, which 
he or they may find. in the custody of any Indian, 
&e. * 

“Every Indian convicted of drunkenness, shall 
suffer and pay, unto the use of the poorof the town 
ot place where such offence is committed, the sum 
of five shillings, or else be openly whipped by the 
constable of such town -or place, not exceeding ten 
lashes.” 

' ‘This statute at least proves that the Indians were 
measured bv a rule different from that which was 
applied to the rest of the population.” The most de- 
grading punishment is to be inflicted upon-one 
of ‘them for the slightest misdemeanor: public 
whipping. for intoxication, which offence. when com- 
mitted: by a white man was followed by a very 
different punishment: What would have been thought 
of a law which made such adistinction between the 
provincials, and the subjects of the King of France 
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or of Spain? It would not -have been tolerated. 
And yet it is urged that never until this day have 
the Indians been received as other than sovereign 
nations, collectively and individually possessing all 
the. rights and privileges which appertain to the citi- 
zens of such nations, and entitled in other countries 
than their own, to all the comity and respect which 
would be extended to the subjects of the proudest 
potentate of Europe. We see, however, that the 
“moderate puritans’ of Massachusetts Bay, viewed 
them as savages and outlaws, who, while they wish- 
ed to civilize and reclaim them, were to be punished 
in the most ignominious manner for the slightest of- 
fences and to be restrained from crime, like the slave, 
not by ineitements to good, but by the terror of the 
suspended whip. It cannot be believed that a peo- 
ple thus singled out for infamous punishment, thus 
subject to have the.spirits, the wines, &c., which 
they had purchased, and of course any other articles 
which the legislature might have chosen to add to the 
catalogue, arrested from them by every petty con- 
stable; were considered as possessing all the privi- 
leges of citizens of sovereign independent communi- 
ties. They were found roving bands of savages by 
our ancestors, who first settled the American wilder- 
ness, governed entirely by their passions, and giving 
a full sweep to every appetite. without regard to con- 
sequences. ‘They could not be induced to forbear- 
ance from those gratifications of the animal appetite, 
so destructive in their consequences, by the incen- 
tives usually addressed to the civilized man. They 
were treated as a peculiar. people, distinct laws were 
enacted to govern and control them, they were ad- 
dressed through their fears, and while every induce- 
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ment was held out to them to change their mode of 
life, to give up their habits of indolence and depen- 
dence upon the chase, and to apply themselves to 
agriculture and the arts; the slightest offences 
brought upon them the degrading punishment of the 
lash ; ‘most degrading when inflicted upon the white 
man, and never prescribed except for the most hei- 
nous crime: but the Indian neither felt nor feared 
the disgrace, the bodily pain alone was the object of 
terror to him. 

We have evidence amounting to demonstration of 
the opinion entertained by the legislature of the pro- 
vince of Massachusetts Bay, of the situation which 
the Indian tribes within the limits of their charter 
occupied, in relation to the government of Great 
Britain, in the preamble to a statute passed in 1725. 
It is in the following language: “ Whereas the In- 
dians in the eastern part of the province, having been 
some years past in hostilities and rebellion, have now 
submitted themselves, and recognized their subjection 
and obedience to the crown of Great Britain,” &c. 
They are stated to have been in “rebellion.” Who 
are rebels? ‘Those who, owing obedience, take up 
arms against a government. Can the members of an 
independent nation be guilty of “rebellion,” by en- 
gaging in “hostilities” with another independent na- 
tion? I presume this will not be contended. Among 
all the sovereign states treated of by the writers on 
national law,. not one of the stronger or wéaker, the 
protector or protected, whether united by alliance, 
league, or confederacy, is declared:to be guilty of re 
belhon by taking up arms against the other. Rebel- 
lion implies allegiance, and if there has been no alle- 
giance, there can be no rebellion. Yet here the 
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tribes who had never been brought into actual sub- 
jection, as is obvious from the phraseology, who had 
not hitherto received the justices. of the peace and 
constables which the governor, under the paternal 
provisions of the laws, was. authorised to appoint; 
who had never submitted themselves to the fatherly 
chastisement of the whip for getting drunk, who, as 
to any actual restraint, have been as free as their 
own native wilds, are declared to have been rebels. 
If rebels, they had surely been guilty, of treason ; 
and as traitors, might have been tried, condemned, and 
executed upon their submission, but for the mercy of 
their sovereign against whom they had offended. 

The statutes of Connecticut keep pace with, and 
are, in almost all respects, similar to those of Massa- 
chusetts. The laws of that province also, restrained 
the intercourse and trade between the Indians and 
whites ; prohibited the latter from selling or giving 
to the former spirituous liquors, &c., prescribed the 
punishment of whipping to be inflicted upon an In- 
dian for drunkenness, and, declared the great objects 
in view to be the christianizing and civilizing the 
sons of the forest, and to induce them to»give up the 
chase and turn their attention to agriculture. 

The other colonies of New England exercised 
similar powers, but it is deemed unnecessary tomake 
special reference to any of the statutes. 

I might multiply quotations similar to those which 
I have made from the laws of Massachusetts, from 
the statutes of every colony which afterwards formed 
the thirteen United States, but I will content myself 
with a reference to some of the acts passed in Vir- 
ginia. 
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In the year 1658, the legislature of that province 
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enacted, “That there be no grants of land to any 
Englishman whatsoever (de futuro) untilthe Indians 
be first served with the proportion of fifty acres of 
land for each bowman; and the proportion of each 
particular town to lie together, and to be surveyed as 
‘well woodland as cleared ground; and to be laid out 
before patented, with liberty of all waste and un- 
fenced, lands for huntiug for the Indians.” 

Again—“ Whereas many complaints have been 
brought to this assembly, touching wrong done to the 
Iudians, in taking away their land, and forcing them 
into such narrow straits and places, that they cannot 
subsist either by planting or hunting, &c.—Be it enact- 
ed, that all the Indians of this colony shail and may 
hold and keep those seats of land which they now 
have; and that no person or persons whatsoever, be 
suffered to intrench or plant upon such places as the 
said Indians claim or desire, until full leave from the 
governor and council.” 

Here full power is recognised in the governor and 
council to deprive the Indians of the places they oc- 
cupied, ny the land restored which it is acknow- 
ledged had"been taken from them. 

In 1660, the following law was passed in the same 
colony :—“ Whereas, the Indians of the Accomack 
have complained that they are very much straitened 
for the want of land, and that the English seat so 
near them, that they receive very much damage in 
their corn. It is ordered that the right honorable 
the governor give commission to two or three gentle- 
men, with a surveyor living:on this side of the bay 
(that have no relation to Accomack) to go over thither, 
and lay out such a portion of lands for the said In- 
dians as shall be sufficient for maintenance, with 
hunting and fishing excluded; and the land so laid 
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out, to be. so secured to the Indians, that they may 
have no power to alienate it, or any part of it, here- 
after, to the King 

In 1665, the same nae enacted, that, ‘“* Where- 
as, at_ a Grand Assembly, held at James City, Sep- 
tember 10, 1663, it was provided that where any mur- 
der was committed by the Indians upon the English, 
the next turn of the Indians was to use their utmost 
endeavors for discovering the actors and doers there- 
of, and in regard the same act was only limited to the 
northern Indians,” this proceeds to make the provi- 
sion general. Another section is as follows: “That 
the said Indians shall not have power within them- 
selves to élect or constitute their own Werowance or 
chief commander, but the present honorable. go- 
vernor and his successors from time to time, shall con- 
stitute and authorise such persons in whose fidelity 
they may find the greatest cause to repose a confi- 
dence, to be the, commander of the respective towns: 
and in case the Indians shall refuse their obedience 
to, or murder such persons, then that nation so re- 
fusing or offending, be accounted enemies sand rebels, 
and to be pr oceeded against accordingly.’ 

Here is evidently an innovation upon the internal 
regulations of the Indians, and, in fact, an abroga- 
tion of their civil institutions and customs. These 
must have prevailed before, and their ‘“‘ Werowance 
or commanding chief,’ have been constituted by 
their own appointment; else why the apprehension 
that those appointed under this statute will not be re- 
ceived by them? 

[ think enough has been said on this part of the 
subject.to satisfy an impartial mind that neither the 
sovereigns of Kurope who held possessions in Ameri- 
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ca, nor the colonial legislatures, doubted their right to 
embrace within the jurisdiction of their courts, any 
Indian tribes who were situated as to make it expe- 
dient todo so. Doubtless at the date of many of the 
statutes which were passed in the colonies for the 
government and regulation of the Indians, some of 
the nations had been so much reduced in limits and 
numbers as to bring their whole country within the 
immediate neighborhood of the whites, and to render 
it perfectly convenient, .and every way desirable, to 
embrace them directly within the operation of the 
laws. In Virginia, it would appear, that the territo- 
ries of many of the tribes were gradually intruded 
upon by the colonists until the Indians had not land 
enough left to answer their own demands for the pur- 
poses of agriculture, hunting, &c., and the legisla- 
ture was compelled frequently to interfere to prevent 
their entire expulsion from the home of their fathers. 
For it cannot be supposed that regular cessions had 
been made of all. the country which these Indians 
inhabited, who were the objects of the care of the 
legislature ; if so, they, as do the red men of modern 
times, would have left the country they had parted 
from by treaty, and sought other places of habitation. 
But this was not their situation. The. increasing 
numbers and advancing improvements of the colo- 
nists required the extension of their borders, and 
they pressed into the Indian countries around them 
as their wants required; thus we find the European 
and the aboriginal American inhabitants of the same 
country, and the possessions of the latter diminish- 
ing while those of the former are enlarging. 

[ will now give a-cursory examination to some of 
the judicial decisions of different courts within the 
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to United States, so far as they bear upon this question. 
Ly In the celebrated case of Fletcher vs. Peck,’ before 6 Cranch 
e- the Supreme Court of the United States, the learned ” 
le Counsels for the defendants used the following argu- 
e ment, in which, so far as the opinion embraces it, they 
of were sustained by the court. 
d “'The right of disposing of the lands. belonging to 
e the state, naturally devolved upon the legislative 
r body, who were to enact such laws as would autho- 

rise the sale and conveyance of them. 
d “ A doubt has been suggested whether this power 
, extends to lands to which the Indian title has not 
been extinguished. What is the Indian title? Itis 
amere occupancy for the purpose of hunting. It is 


. not like our tenures; they have no idea of a title to 
the soil itself. It is overrun by them rather than in- 
habited. Itis nota true and legal possession. It is 
a right not to be ¢ransferred, but extinguished. It is 
a right regulated by treaties, not by deeds of convey- 
ance. It depends upon the law of nations, not upon 
municipal right. Georgia had a right to sell, subject 
to the Indian claim. 

“ Europeans found the territory in possession of a 
rude and uncivilized people, consisting of separate 
and independent nations. They had no idea of pro- 
perty in the soil, but aright of occupation. A right, 
not individual, but national. This is the right gain- 
ed by conquest. The Europeans always claimed and 
exercised the right of conquest over the soil. They al- 
lowed the former occupants a part, and took to them- 
selves what was not wanted by the natives. Even 
Penn claimed under the right of conquest. He 
took under a charter from the King of England, whose 
right was the right of conquest. All the trea- 
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ties with the Indians were the effects of conquest. 
All the extensive grants have been forced froin them 
by successful war. ‘The conquerors permitted the 
conquered tribes to occupy part of the conquered 
land until it should be wanted for the use of the con- 
querors. Hence the acts of legislation fixing the 
lines and bounds of the Indian claims; hence the 
prohibition of Indian purchases,” &c. 

Chief Justice Marshal, in the opinion delivered in 
that case, said, “the majority of the court (Judge 
Johnson dissented) is of opimion that the nature of 
the Indian title, which is certainly to be respected by 
all courts, until it be legitimately extinguished, is not 
such as to be absolutely repugnant to sezszz in fee on 
the part of the state.” 

By “the right of conquest,’ nothing more is in 
fact meant than the right of discovery. It was “the 
right of discovery” as to the civilized world, “the 
right of coiquest’” as to the Indians themselves. 
True, but a small part of the country had actually 
been conquered ; many of the wandering tribes, who 
lived at a great distance from the sea-board, had scarce- 
ly heard that a new race had landed from the ocean; 
the thunders of European artillery had never reach- 
ed their ears; and utterly astonished would they have 
been, to have learned that Kings and States General 
beyond the Atlantic, claimed the sovereignty over 
them and their lands, and made this claim as_ their 
conquerors. Yet doubtless this claim was made, be- 
cause the nations asserting it intended making it true, 
if their pretensions were opposed by resistance. If 
the Indians had opposed the landing of the Euro- 
peans on their shores, and rejected all their proposi- 
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tious for a peaceful surrender of their lands, there 
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would have been conquest in fact instead of in name 
only, and such, some of the tribes, who refused to 
cede by treaty, found to.be their fate. 

The effect. of acquisition by conquest is, to vest 
all the national rights of the conquered, in the con- 
queror, and because all right to the soil among In- 
dian tribes was national, none individual, the right 
of soil, as well as of sovereignty, passed to the con- 
queror. The conquerors “took to themselves what 
was not wanted by the natives.” Can we suppose 
they would be more scrupulous about assuming ju- 
risdiction, than a tight to, and, often, possession of the 
soil? 

In the case of Johnson vs. McIntosh, the power of 





a3 Whieat. 


an Indian tribe, while enjoying all the independence 52. 


aud sovereignty it ever possessed since the white 
man first put foot upon their territory, to sell and 
convey land to an individual and clothe him with the 
fee simple title, was the subject of controversy. The 
plaintiff was a grantee of the Indians and the de- 
fendant of the United, States; the government hav- 
ing purchased from the Indians subsequent to their 
grant to the plaintiff. I shall give some extracts 
from the argument in that case, because it contains 
a lucid and clear exposition ofthe relative situation 
of the Indian and the white man, of the jurisdiction 
inherent in the native tribes and the discovering state. 
That argument, so far as I shall refer to it, was in 
the following language: “The uniform understand- 
ing and practice of Enropean nations, and the set- 
tled law, as laid down by. the tribunals. of civilized 
states, denied the right-of the Indians to be consider- 
ed as independent communities, having a permanent 
property in the soil, capable of alienation to private 
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individuals. ‘They remain in a state of nature, and 
have never been admitted into the society of nations. 
All the treaties and negotiations between the civilized 
powers of Europe and of this continent, from the 
| treaty of Utrecht, in 1713, tothat of Ghent, in 1814, 
have uniformly disregarded their supposed right to 
the territory included within the jurisdictional limits 
of those powers. Not only has the practice of all 
civilized nations been in conformity with this doc- 
trine, but the whole theory of their titles to lands in 
America, rests upon the hypothesis, that the Indians 
had no right of soil as sovereign, independent states. 
Discovery is the foundation of title in European na- 
tions, and this overlooks all proprietary rights in the 
natives. The sovereignty and eminent domain thus 
acquired, necessarily precludes the idea of any other 
sovereignty existing within the same limits. Even 
if it should be admitted that the Indians were origi- 
nally an independent people, they have ceased to be 
so. A nation.thus having passed under the dominion 
of. another, is no longer a sovereign state. ‘They are 
subject to the sovereignty of the United States. The 
subjection proceeds from their residence within our 
territory and jurisdiction. ‘They are of that class 
who are said by jurists not to be citizens, .but per- 
petual inhabitants with diminutive rights. The 
statutes of Virginia, and all of the other states, and 
of the United States, treat them as an inferior race 
of people, without the privileges of citizens, and un- 
der the perpetual protection and pupilage of the go- 
vernment. - The measure of property acquired by 
occupancy is determined, according to the law of na- 
ture, by the extent-of men’s wants, and their capaci- 
ty of using it to supply them. Itis a violation of 
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the rights of others to exclude them from the use of 
what we do not want, and they have an occasion for. 
Upon this principle, the North American Indians 
could have acquired no proprietary interest in the vast 
tracts of territory which they had wandered over, and 
their right to the lands on which they hunted, could 
not be considered as superior to that which is acquir- 
ed to the sea by fishing in it. The use in the one 
case, as well as the other, is. not exclusive. Accord- 
ing toevery theory of property, the Indians had no 
individual rights to land; nor had they any collec- 
tively, or in their national capacity : for the lands oc- 
cupied by each tribe. were not used by them in such 
a manner,.as to prevent their being appropriated by 
a people of cultivators. - All the proprietary. rights of 
cwilized nations on this continent are founded on this 
principle. The right derived from discovery and 
conquest, can rest on no other basis; and all existing 
titles depend on the fundamental title by discovery.” 
In delivering the opinion of the court in the same 
case, Chief Justice Marshall says: “As the right of 
society, to prescribe those rules by which property 
may be acquired and preserved, is notand cannot be 
drawn into question; as the title to lands, especially, 
is and must be admitted to depend entirely on the 
law of. the nation in which they lie; 1 will be ne 
cessary, in pursuing this ingu liry. fo examine, not 
singly those principles of abstract justice, which the 
Creator of all thi ngs has impressed on the mind of 
his creature man, and which are admitted to regu- 
late, in a great degree, the rights of civilized nations, 
whose perfect independe nce is acknow edged ; si 
those principles also which our own government ha 
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adopted in the particular case, and given us as the 
rule of our deéision. | 

On the discovery of this immense continent, the 

great nations of Europe were eager to appropriate to 
themselves so much of it as they could respectively 
acquire. Its vast extent offered an ample field to the 
ambition and enterprise of all; and the character and 
religion of its inhabitants afforded an apology for con- 
sidering them asa people over whom the superior 
genius of Europe might claim an ascendency. ‘The 
potentates of the world found no difficulty in con- 
vincing themselves that they made ample compensa- 
tion to the inhabitants of the new, ‘by bestowing on 
them civilization and christianity, in exchange for 
unlimited independence. But, as they were all in 
pursuit of the same object, it Was necessary, in order 
to avoid conflicting settlements, and consequent war 
with each other, to establish a principle, which all 
should acknowledge as the law by which the right 
of acquisition, which they all asserted, should be 
regulated as between themselves. This principle 
was, that discovery gave title to the government by 
whose subjects, or by whose authority, it was made, 
against all other European governments, which title 
might be consummated by possession.” 

“Those relations which were to exist between the 
discoverer and the natives, were to be regulated by 
themselves. The rights thus acquired being exclu- 
sive, ho other power could interpose between’ them. 

“ While the different nations of Europe respected 
the right of the natives, as occupants, they asserted 
the ultimate dominion to be in themselves; and claim- 
ed and exercised, as a conveyance of this ultimate 
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dominion, a power to grant the soil, while yet in pos- 
session of the natives.” 

Again—“ ‘The United States have unequivocally 
acceded to that great and broad rale by which its 
civilized inhabitants now hold this country. They 
hold, and assert in themselves, the title by which it 
was acquired. ‘They maintain, as all others have 
maintained, that discovery gave an exclusive right 
to extinguish the Indian title of occupancy, either by 
purchase or by conquest; and gave also a right to 


such a degree of sovereignty, as the circumsiances of 


the people would allow them to exercise.” 

With respect to the “relations which existed be- 
tween the discoverers and the natives,” the Chief Jus- 
tice says, “ We will not enter into the controversy, 
whether agriculturists, merchants and manufacturers, 
have a right, on abstract principles, to expel hunters 
from the territory they possess, or to. contract their 


limits. Conquest gives a title which the courts of 


the conqueror cannot deny, whatever the private and 
speculative opinions of individuals may be, respecting 
the original justice of the claim which -has_ been 
successfully asserted. ‘The British government, 
which was then our government, and whose rights 
have passed to the United States, asserted a title to 
allthe lands occupied by the Indians, within the 
chartered limits of the British colonies. It asserted 
also a limited sovereignty over them, and the exclu- 
sive right of extinguishing the title which occupancy 
gave to them. ‘These claims have been maintained 
and established as far west as the Mississippi, by the 
sword. The title to a vast portion of the lands we 
now hold, originates in them. It is not for the courts 
hy. 
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of this country to question the validity of 
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title, or to sustain one which is incompatible with it. 

“ Aithough we do not mean to engage in the de- 
fence of those principles which Europeans have ap- 
plied to Indian title, they may, we think, find some 
excuse, if not justification, in the character and 
habits of the people whose rights have been wrested 
from them. 

“The title by conquest is acquired and maintained 
by force. The conqueror prescribes its limits. Hu- 
manity, however, acting on public opinion, has es- 
tablished, as a general rule, that the conquered shall 
not be wantonly oppressed, and that their condition 
shall remain as eligibie as is compatible with the ob- 
jects of the conquest. Most usually, they are incor- 
porated with the victorious nation, and become sub- 
jects or citizens of the government with. which they 
are connected. Where this: incorporation is prac- 
ticable, humanity demands, and a wise policy re- 
quires, that the rights of tie conquered to property 
should remain unimpaired; that the new subjects 
should be governed as equitably as the old. — 

“But the tribes of Indians inhabiting this country 
were fierce savages, whose occupation was war, and 
whose subsistence was drawn chiefly from the forest. 
To leave thein in possession of their country, was to 
leave the country a wilderness; to govern them as a 
distinct people, was impossible, because they were as 
brave and as high spirited as they were fierce, and 
were ready to repel by arms, every attempt on their 
independence. What was the inevitable consequence 
of this state of things? ‘Fhe Europeans were un- 
der the necessity of either abandoning the country, 
and relinquishing their pompous claims to it, or of 
enforcing those claims by the sword, and by the 
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adoption of principles adapted to the condition of a 
people with whom it was impossible to mix, and who 
could not be governed as a distinct society ; or of re- 
maining in-their neighborhood, and exposing’ them- 
selves and their families to the perpetual hazard of 
being massacred. 
“Frequent and bloody wars, in which the whites 
were not always the aggressors, unavoidably ensued. 
European policy, numbers, and skill prevailed. As 
the white population advanced, that of the -Indians 


necessarily receded. ‘The country in the immediate. 


neighborhood of agriculturists became unfit for them. 
The soil, to which the crown originally claimed title, 
being no longer occupied by its ancient inhabitants, 
was parcelled out according to the will of the sove- 
reign power, and taken possession of by persons who 
claimed immediately from the crown, or mediately, 
through its grantees or deputies. 

“However extravagant the pretension of convert- 
ihg the discovery of .an inhabited country into con- 
quest, may appear; if the principle has been assert- 
ed in the first instance, and afterwards sustained; if a 
country has been acquired and held under it; if the 
property of the great mass of the community origi- 
nates in it, it becomes the law of the land, and ‘can- 
not be questioned.” 

Comment upon the foregoing extracts, from both 
the argument and opinion, would seem to be unneces- 
sary.‘ The plain positions taken by counsel and sus- 
tained by the court are, that discovery and conquest, 
as they relate to the title to the lands of the North 
American continent, are convertible: terms, the one 
applicable to the other civilized powers; the-other to 
the natives. That the European power, whose sub- 
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jects or citizens made the discovery, was acknowledg- 
ed the sovereign of the territory thus discovered, 
from the fact of the discovery, by every other nation 
in Europe, and considered the natives as a conquered 
people ; although from the numbers, the fierceness 
and: warlike character of the Indians, actual posses- 
sion was obtained by these new masters in the man- 
ner deemed most politic; sometimes by gradual en- 
croachment; sometimes by what was termed a_pur- 
chase, though the consideration was always very in- 
adequate, in most instances merely nominal; and 
sometimes by the sword. The title in fee to the soil, 
even while the possession remained in the Indians, 
was ‘universally admitted to be vested in the dis- 
covering state; was so recognised in this case of John- 
son vs. McIntosh, and was granted either to individuals 
or companies, as was thought proper, and the gran- 
tees always adjudged, by. every court, to bold an in- 
defeasible estate, notwithstanding it was not conve- 
nient for the possession to accompany the grant. 

And. what. was the situation of the sovereignty or 
jurisdiction? Did it not stand in precisely the same 
predicament? ‘The cases to which we have referred 
uniformly treat the “dominion” as in the European 
eY state. It is true, actual jurisdiction was not exercis- 
) ed over all these erratic people, and why was it not? 
Beeause it was not politic or convenient to exercise 
t;- but ‘as fast as the circumstances of the whites 
would allow them to exercise it, it was done. 

In support of these positions, especially as to the 
right of jurisdiction, | would refer, also, to the able 
opinion of Justice Baldwin, in the celebrated case of 
“ The Cherokee Nation vs. the State of Georgia,” de- 
eided in the Supreme Court of the United States in 
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January, 1831. He says, “ While ‘eeuhein 
themselves (the colonies) on the crown, they ex- 
ercised all the rights of deminion and sovereignty 
over the territory occupied by the Indians; and this 
is the first assertion by them of rights as a foreign 
state, enae the limits of astate. If their jurisdic- 
tion within their boundaries has been unquestioned 
until this ibaa: if rights have been exercised 
which are directly repugnant to those claimed ;-the 
judicial power cannot divest the states of rights of 
sovereignty, and transfer them to. the Indians, by 
decreeing them to be a nation, or foreign state, pre- 
existing, and with ri glitfal jurisdiction and sovereign- 
ty over the territory they occupy. This would re- 
verse every princ tiple on which our government has 
acted for forty five years; and force, by mere judi- 
cial power, upon the other departments of this go- 
vernment, and states of this Union, the recognition 
of the existence of tele and states withia the 
limits of both, possessing dominion and jurisdiction 
paramount to the Fe ederal and-State Constitutions. 
It will be a declaration, in my deliberate judgment, 
that the sovereign power of the people of the United 
States and Union, must hereafter remain incapable 
of action over territory to which their rights in full. 
dominion have been asserted with the most rigorous 
authority, and bow. to a jurisdiction hitherto un- 
known, unacknowledged by any department of the 
government; denied by all, through all time; un- 
claimed till now; and now declared to have been 
called into enn, not by any change in our Con- 
stitution, ee laws of the Union, or the states; but 
pre-existent and paramount over the supreme law of 
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Happily for us, although two members were in fa- 
vor of doing so, the court did not make a decision, 
the consequences inevitably resulting from whieh 
were thus clearly portrayed by this able jurist. 

2. Jehoe. In the case of Jackson vs. Goodell, in the Supreme 
® Court of New York, Chief Justice Spencer, in his 
opinion, uses the following language: “These In- 
dians are born in allegiance to the government of 
this state, for our jurisdiction extends to every part 
of the state. We do not mean to say, that the con- 
dition of the Indian tribes, at former and remote pe- 
riods, has been that of subjects or citizens of the state. 
Their condition has been gradually changing until 
they have lost every attribute of sovereignty, and 
become entirely dependent upon, and subject to our 
government. I know of no half way doctrine on this 
subject. We either have an exclusive jurisdiction, 
pervading every part of the state, including the ter- 
ritory held by the-Indians, or we have no jurisdic- 
tion over their lands, or over them, whilst acting 
within their reservations. It cannot be a divided 
empire ; it must be exclusive as regards them or us.” 

Have we not in all these cases, clear proof, that, 
in the understanding of all the civilized world, a dis- 
covered Indian country was a conquered country : 
that the new sovereign always so considered it, and 
exercised the rights of a conqueror over his new sub- 
jects?. The English monarchs generally used mode- 
ration towards the natives, it is true, but this was 
prompted by policy and humanity, and a just regard 
to the opinion of mankind. And is the judiciary to 
overturn the political course of thé country, and by 

an investigation, not of law and precedent, but of 

abstract right, to determine that all this course of 
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policy has been wrong, and not only wrong, but ille- 
gal? Never can I assume such responsibility. It 
is not for the Courts, no matter what may be their 
opinion on abstract right, to interfere. In the lan- 
guage of Chief Justice Marshal, “however extrava- 
gant the pretension of converting the discovery of an 
inhabited country into conquest. may appear ; if the 
principle has been asserted in the first instance, and 
afterwards sustained ; if a country has been acquired 
and held under it; if the property of the great mass 
of the community originates in it, it becomes the law 
of the land, and cannot be questioned.” 

I will refer to one other decision of the Supreme 
Court of New York, and close this part of the case. 

About the year 1828, Soo-non-gize, otherwise call- 
ed Tommy-Jemmy, a Seneca chiek was indicted for 
the murder of anu Indian woman of the same tribe. 
It appeared in evidence on the trial, that this woman 
had been charged with an offence, which, according 
to the usages of that tribe, was capital. The offence 
was charged to have been committed by her in the 
Seneca country, within the state of New York, aud 
she was there tried, according to their mode, found 
guilty, and executed. Tommy-Jemimy was the chief 
who conducted the trial, and ordered the execution. 
For this act, he was arraigned before one of the 
Courts of New York, and, notwithstanding all these 
facts were admitted, was convicted and sentence of 
death pronounced against him. The case wag car- 
ried to the Supreme Court of the State, by which 
the judgment was affirmed. It is true, he was-not 
executed, a pardon having been extended to him by 
the General Assembly. This statute, however, did 
not proceed upon the ground that the Courts had ex- 
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ceeded their authority in taking the jurisdiction; far 
from it, the right of jurisdiction was expressly re- 
cognized. The statute was as follows: ‘“ Whereas, 
the Seneca and other tribes of Indians, residing with- 
in this state, have assumed the power and authority 
of trying’and punishing, and in some cases capitally, 
membersof their respective tribes, for supposed crimes 
by them done and committed in their respective re- 
servations, and within this state: and whereas the 
sole and exclusive cognizance of all crimes and of- 
fences committed within this state, belongs of right 
to courts holden under the constitution and Jaws there- 
of, as a necessary attribute of sovereignty, excepting 
only crimes and offences cognizable in the Courts de- 
tiving jurisdiction under the constitution and laws 
of the United States: and whereas, it has become 
necessary, as well to protect the said Indian tribes, as 
to assert and maintain the jurisdiction of the courts 
of this state, that provision should be made in the 
premises : 

'“ Therefore, Beit enacted, 'That-the sole and exclu- 
Sive jurisdiction of trying and punishing all and every 
person, of whatsoever nation or tribe, for crimes and 
offences committed within any part of this state, ex- 
cept only such crimes and offences as are, or may be, 
cognizable in courts deriving jurisdiction under the 
constitution and laws of the United States, of right 
belong to, and is exclusively vested in, the courts of 
justice of this state, &c. 

“And whereas, it has been represented, that Soo- 
non-gize, otherwise called Tommy-Jemmy, an Indian 
of the Seneca tribe, has been indicted for the murder 
of Caughquawtaugh, an Indian woman of the same 
tribe, which murder is alleged to have been commit- 
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ted within the Senaca reservation, in the county of 
Erie; and whereas it is further represented that said 
murder was committed under the pretence of autho- 
rity derived from the councils of the chiefs, sachems, 
and warriors of the said tribe; and under the then 
existing circumstances,.it is deemed by the legisla- 
ture expedient to pardon him. 

“ Therefore, Be it further enacted, 'That the said 
Soo-non-gize, otherwise called ‘Tommy-Jemmy, be, 
and he is hereby fuily and absolutely pardoned of and 
from said felony.” 

Such is the language of this statute, and such 
were the judgments of the inferior and Supreme 
Courts of New York; in neither of which it was 
ever for a moment supposed the respective depart- 
ments, or either of them, exceeded their powers. 
The legislature of that state, in this act, asserts the 
jurisdiction of their Courts over its whole limits, and 
that the powers which the Indians exercised, of pun- 
ishing under their own laws, for offences committed 
among themselves, wasan ‘assumed power.” Will 
it be said that the Senecas, and other tribes within 
that state, live on “ reservations’ within the counties 
of the state, and therefore must be subject to its laws! 
I ask, what difference can this possibly make? They 
still constitute distinct tribes or nations, inhabiting 
lands which they have never ceded. ‘The word “re- 
servation,” as applied to Indian country, simply 
means lands which they did not part from when they 
sold or otherwise yielded up the rest of their territo- 
ry. They made these reservations as communities 
or nations, they occupy them as nations, and, whether 
they be many or few in number, whether their coun- 
try be more or less extensive, they have all the rights 
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which pertain to an Indian tribe. Their being em- 
braced in counties laid out by the state, can make no 
difference in ékeir rights; if so, the Alabama statute 
receives all the aid which this circumstance can give 
it: but this act of the state cannot affect their right 
to independence. Yet, v vhile each tribe still lived 
together as one people, the Courts of New York con- 
sider them withiu their jurisdiction without the aid 
ot astatute. 

Is not Alabama as sovereion as New York, and 
do not the Creeks occupy to this state, the same situ- 
ation which the eee do to that? ‘The C recke 
live upon lands which they reserved when they ced- 
ed the rest of their territory; our counties embrace 
the whole of the country they inhabit, and, if the 


doctrine of the legislature and Supreme Court of 


New York be sound, it would be “assumed power” 
inthe Creeks to try and punish members of their 
tribe under any authority-derived from their chiefs, 

&c. “The sole and exclusive cognizance of crimes 


and offences committed within this state, belones of 


right to Courts holden under the constitution 2nd laws 
thareuf.s as @ necessary attribut: i 

It is not the extent of country which forms an in- 
dependent state, but it is the exercise of that inde- 
pendence 

Vaticl, (page 58) says, “every nation that governs 
itself under what form soever, without any depen- 
dence on a foreign power, is a sovereign state.” So 
that.oue of the Hanse towns, althoneh surrounded 
by’ the dominions of a neighboring monarch consti- 
tuted a sovereion state, because governed by its own 
authority and laws 

There is no instance of a civilized state having 
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been considered as forfeiting its sovereignty, from the 
circumstance of having lost, by the chances ef war, 
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individuals from purchasing lands from the Indi: 


ns, 
if they were sovereign natious? Uad they not as 
much right to invite emicrants among them: to of- 
fer inducements to the scitlement and cultivation of 
their immense terrifories; to embrace within their 
bosom, and cover with the protection of their institu- 
tions and jurisdiction, those who were thus drawn to 
their count: 
never to have entered the minds of either white or 
red, that settlers upon Indian lands became Indian 
citizens, and we:e covered by ithe panoply of Indian 
law. Surely as one of these sovereigns, an emigrant 
rht as the rest 
possessed, to the use of the spot which he cultivated 
while he lived upon it: but no; all contracts of 
individuals with the Indians for their lands,-were de- 
clared void, by a power which, according «to the 
modern doctrine, had no jurisdiction over those lands. 
But when the substance of things is looked to, is 
it not most absurd to-talk about the purchases which 
the early settlers made of Indian lands? By the 


‘y, as any other people? Yet it appears 


might have secured to himself such ri: 
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statutes of Massachusetts, &c., all contracts, agree- 
ments, &c., made with an Indian are declared to be 
void.* ‘These people, chiefs and all, are like infants, 
pronounced incapable of protecting their own inter- 
ests. Yet these persons, who have not a sufficient 
capacity to be — to make a binding contract 
to the amountof a dollar, are intelligent enough fally 
to estimate their national intere ws to mect the learn- 
ed and wily European as diplomatists, make treaties 
by which they are again and a again yielding up mil- 
lions of acres of fertile land, and all this is done on 
terms perfectly reciprocal! <A few strings of red 
beads, a hogshead or two of tobacco, with a bale or 
two of coarse cloth, form an ample consideration, 
when given by treaty, for any extent of country which 
the cupidity of the white man might induce him to 





"Extract from act of Massachusetts passed in 1805. Sec. 3d. *‘ From and 
after the passing of this act, no bond, bill, or other specialty in writing, or any 
contract whatever, nor any book account, or verbal contract, or promise for the 
payment of money, shall be deemed good and recoverable agaiust any of the 
said Indians, if the same shall not exceed the sum of four dollars, unless such 
bill, bond, specialty, or verbel contract, shall be approved by one at least of 
said guardians.” 

. Act of Connecticut of 1725. “ Noperson shall be allowed or admiited to 
prosecute before any assistant, or justice of the peace, or court of judicature in 
this colony, any action of debt or detinue, for any goods, sold, lent, or trusted 
out, to any Indian or Indians whomsoever.’ 

Act of Rhode fsland, 1718. ‘From and after the publication of this act, no 
process shall be granted, nor suit be received or lie before any justice or jus- 
tices of the peace, assistants of courts of trials in this colony, against any Indian 
or Indians for debt to be made or contracted by such Indian or Indians, at avy 
time after the publication hei cot.” 

Act of New York 1813. “ No person shall sue or maintain any action on 
any bond, bill, note, promise, or other contrict, hereafter to be made agains, 
any of the Indians, called the Stockbridge Indians, or of the Seneca tribe or 
nation, nor against any Indian residing in Brothertown, o: on any lands reserv- 
ed tothe Oneida, Onondaga, or Cayuga Indians, &c.” 

Acts were passed by all the colonies, rendering void any contract for lands 
made by a white man with an Indian or Indians 
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ask, anc the ignorance of the red man cause him io 
sell ! 

If this be the real state of the case, let these un- 
holy acquisitions be immediateiy surrendered ; let the 
remnants of the once numerous and powerful, but 
ignorant tribes, be collected together, and honestly 
told that our ancestors have used their superior 
knowledge to cheat and defraud them; we now wish 
to do them justice by giving back all that extensive 
domain which has been ‘thus iniquitously occupied. 
Let us make restitution; the rents and profits will 


| anply compensate us for first cost and improvements. 


But if we ,believe these “roving bands” did not 
use the country they “overran,” that, finding it ina 
state of nature, our forefathers were justifiable in 
clearing away the forests and cultivating the fields 
formed by their industry, and in bringing the Indians 
into subordination to them by the best means which 
policy and humanity dictated ; let us continue to act 
in the same way, and while we enjoy the rich returns 
which Providence blesses our labors in this fertile 
region, let us do all that we can to civilize, © chris- 
trianize, and perpetuate the Indians who remain 
among us. 

After a patient and laborious investigation, J can 
find nothing, either in ancient charters; the conduct 
of any European power, or the opinion of any re- 
spectable writer of older date than 1825, which tends 
in the remotest degree to countenance the opinion 
that the Indian tribes have ever been considered as 
distinct and independent communities. In the lan- 
guage of Chief Justice Marshall, in the case of 
Johnson vs. McIntosh, “discovery gave an exclusive 
right to extingnish the Indian title of qccupancy 
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either by purchase or conquest; and gave them”’ (the 
discoverers). “also, a right to such a degree of sove- 
reignty as the circumstances of the people would al- 
low them to exercise.” ‘‘ The circumstances of the 
people” did not “allow them to exercise’ jurisdic- 
tion over many of the tribes within the limits of the 
colonies at an early day.” ‘Those tribes lived be- 
yond their reach or control, and wandered over im- 
mense forests which the people of the colonies never 
had penetrated, and within and beyond which, they 
had no intercourse. But so fast as these forests dis- 
appeared before their extending settlements, and those 
once distant tribes were brought within reach of the 
laws, and in contact with the settlements of their 
civilized and more powerful neighbors; so far, in 
fine, “as the circumstances of the people would al- 
low them to exercise” jurisdiction and sovereignty 
over their persons and their country ; thus fast they 
were brought under the influence of those laws, and 
compelled to yield to that jurisdiction and sove- 
reignty. 

Whenever the Indians residing within the char- 
tered limits of a colony, have made war upon it, they 
have been declared rebels, and their “ destruction” 
authorised. No declaration of war has ever been 
made against them from their earliest history; and 
by the constant practice of the federal government, 
since the adoption of the constitution of the United 
States, the President has ordered troops against them, 
including those nations with which treaties have been 
made, without waiting for any movement in Congress 
on the subject, and his authority to do so has never 
yet been questioned. From the earliest day, we are 
informed by Douglass in his history of the British 
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settlements in North America, “ when the country 
of the Indians at war with us lies upon our own fron- 
tier, but without our grants, I call it a war, in the 
common acceptation; if within our grants, but with- 
out our settlements, I call it an eruption; in our pro- 
clamations against them, it iscalled arebellion, as in 
all the New England wars with the aborigines; if 
intermixed with our settlements, it is an insurrection.” 

It might be well in taking leave of this part of the 
cause, to look for a moment atthe consequences which 
would result from a decision adverse to the constitu- 
tionality of the law. Not that consequences would 
ever authorise a Court to shrink from its duty; but 
they should always have their influence where the 
law of a case is doubtful. 

If this state has not the right to exercise jurisdic- 
tion over the Creek nation zow, when will it have the 
right? Some tell us, whenever the number of that 
people dwindles down to a few hundreds, or the ex- 
tent of their country toa small compass. But sup- 
pose one of these events were to take place without 
the other: the number of the tribe is reduced to in- 
significance, but they retain all their territory; or 
they cede three fourths or nine tenths of their coun- 
try, but their population, instead of diminishing, in- 
creases; what is the consequence of this state of 
things? How would it be were they to establish a 
code of written laws, divide their lands into small 
tracts, and convey them to the individuals of their 
nation in fee simple? Are they to be permitted to 
form such a government among us, and to adopt a 
policy calculated to make this state of things perpetual? 
Besides, what then is to become of the paramount 
title to these lands, so often decided by the Supreme 
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Court of the United States, to reside in the general 

government ? 

_ It istobvious that unless the act of the General 

Assembly which we are now considering, can be car- 

ried into execution, the Creek Indians, may establish 

and maintain a separate government forever, and the 

State of Alabama would have within its borders 

another and a distinct sovereignty ; an ¢mpertum in 

emperto. 

Where such consequences would ensue, something 
must be wrong, and the error would be in the deci- 
sion producing them. 

The second question which presents itself is; 
have not the states, since the declaration of indepen- 
dence, all the powers on this subject, which the King 
of Great Britain had before, except so far as they 
have surrendered them to the United States’? 

This has never been controverted. The states by 
that event, became sovereign and independent, and 
clothed with all the privileges and powers of sove- 
reign nations. Among the powers essential to sove- 
reignty is that of jusisdiction. Let us inquire, have 
the states, by the adoption of the federal constitution, 

relinquished their right of jurisdiction over the In- 
dians within their limits? 

_ By the tenth article of the amendments of the Con- 
stitution it is declared, that “the powers not delegat- 
ed to the United States by the Constitution, nor pro- 
hibited by it to’the states, are reserved to the states re- 
spectively, or to the people. 

Have the states delegated their right to juris- 
diction over the Indian tribes ? 

The word Indian is used only twice in the Consti- 
tution.—In the 2nd section of the Ist article, it is pro- 
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vided, that. “ representatives and direct taxes shall be 
appointed among the several states which may be 
included within this union, according to their respec- 
tive numbers, which shall be determined by adding 
to the whole number of free persons, including those 
bound to service for a term of years, and excluding 
Indians not tazed, three fifths of all other persons.” 
Here certainly is no delegation of power to the 


United States, but rather an expres recognition of 


the rights and sovereignty of the states, over the abo- 
rigines. So far as Indians are taxed, they are, in ex- 
press terms included in apportioning representatives, 
and viewed as inhabitants of the states, because the 
apportionment is directed to be made according to the 
population of the states; but words of exclusion are 
used with respect to those not taxed; which could 
only have been made necessary by the belief that, 
being within the limitsand jurisdiction of the states, 
they would be embraced by a general phraseology, 
comprehending all persons within such jurisdiction. 

In the 8th section of the same article, it is declar- 
ed, ‘the Congress shall have power to regulate com- 
merce wiih foreign nations, and among the several 
states, and with the Indian trebes.” 

It has been contended in the argument, that this 
clause yields up every right of the states to the 
United States in relation to the Indians, and the do- 
main they occupy. But where are the words which 
convey this meaning’ The power to regulate com- 
merce with the Indian tribes is relinquished, but 
what idea does that convey? It is insisted that by 
this expression it was intended, to give tothe general 
government, and that alone, the power to regulate all 
intercourse with the Indians: 1 do not understand it 
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in this way. Has the Congress the power to regu- 
late the whole intercourse between the states! To 
prescribe terms upon which the citizens of different 
states shall carry on correspondence and every com- 
munication with each other; or would, this clause, 
unrestrained by auy other, confer such a power! 
No one would answer in the affirmative, and yet the 
expression in relation to the commerce of the states, 
is as comprehensive as that which respects commerce 
with the Indian tribes-——the phraseology is identical 

Commerce relates to trade; ¢ztercourse may be 
carried on without trade. Commerce, therefore, in- 
cludes no intercourse but that which consists in trade 
or traffic; and certainiy does not include jurisdic- 
tion. In conferring upon Congress the power “ to 
regulate commerce with the Indian tribes,’ even ad- 
mitting them to be the tribes within their limits, the 
states had no move intention to surrender their sove- 
reignty over those tribes, than they had to divesi 
foreign nations of jurisdiction within their own ter- 
ritories by placing in the hands of the federal go- 


= 


vernment the power to regulate commerce with them 

And not only does a correct construction prove 
this, but the conductof the states since the adoption 
of the constitution. New York, Maine, &c., have 
governed the Indian tribes within their limits by their 
own laws. All the tribes living in those States have, 
long since, been brought under the action of their 
courts; nor has the first man, either in Congress or 
out of it, been heard to raise his voice and sound the 
alarm, that the constitution of the United States had 
been violated. 

But it is said, that these tribes are few in number 
and surrounded by a white population. 
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These circumstances, then, terminate a power vest- 
ed by the constitution, in the United States, without 
any declaration in that instrament that they shall 
produce such an effect! Such an argument is too 
extravagant to need an answer. 

[ deem it unnecessary to examine the statutes 
passed by Congress on this subject. Were it admit- 
ted that they assume all the power contended for, 
which it is not; if the constitution does not embrace 
it, the states retain it, notwithstanding any thing on 
the United States statute book. It is contended, how- 
ever, that the grant of the treaty making power by 
the constitution, and the subsequent treaties which 
have been made with the Creek Indians by the general 
government, deprives this state of the jurisdiction 
which it claims. 

By the 10th section of the Ist article of the con- 
stitution it is declared, that “no state shall enter 1n- 
to any treaty, alliance, or confederation, &c.,” and by 
the 4th article, that “this constitution, and the laws 
of the United States which shall be made in pursu- 
ance thereof, and all treaties made, or which shall be 
made, under the authority of the United States, shall 
be the supreme law of the land.” 

Several treaties made with the Creek nation by the 
United States, by which the former have ceded con- 
siderable districts of country, contain a stipulation, 
by which the latter guaranty the remainder of their 
lands to the former. 

These treaties, it is urged, form part of the su- 
preme law of the land, as much as the constitution 
itself, and strip the states of all right to interfere, in 
any way, with the possessions or internal govern- 
ment of the Indians. 
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It might be replied that the act extending the ju- 
risdiction of the state over them, in no way violates 
this guaranty ; but under the view I take of the con- 
stitution, it is unnecessary to investigate its effect in 
this respect. . 

I can not for a moment believe, that it was ever 
intended, by the framers of the constitution, or the 
states which ratified it, that compacts within the In- 
dian tribes should be embraced in the above provi- 
sion: conventions with independent sovereign na- 
tions, were alone contemplated. ‘This construction, 
is, | think, supported by the 2nd section of the 2nd 
article, which is in these words: “He” (the Presi- 
deut) “shall have power by and with the advice and 
consent of the Senate, to make treaties, provided two 
thirds of the Senators present concur; and he shall 
uominate, and, by and with the advice and consent of 
the Sepate, shall appoint ambassadors, other public 
ministers, and consuls,” &c. 

Here, tothe power to make treaties, is immediate- 
ly added that of appointing ambassadors: showing 
that the treaties usually entered into through the 
agency of regularly accredited ministers, were alone 
contemplated. Has a minister to an Indian court 
ever been appointed under this provision of the con- 
stitution? Certainly not. The President has, ever 
since the establishment of our present form of govern- 
ment, authorised such persons as he saw proper, to 
treat with these nations, without the advice and con- 
sent of the Senate. He has on this subject, as well 
as that of prosecuting war against the savages, acted 
without consulting either house of Congress. It is 
true, the practice has prevailed of submitting these 
treatres to the Senate for their ratification, but why 
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it has been done, unless to secure, more certainly, 
the necessary appropriations by Congress, it is dif_- 
cult to say. 

The treaty making power is, in Great Britain, a 
prerogative of the crown. ‘The King appoints am- 
bassadors to foreign courts, and acts upon all treaties 
made by them, either ratifying or rejecting them, 
and no treaty is obligatory, as such, until thus ratified. 
But of all the contracts or treaties, term them as we 
may, which were ever entered into by the colonies 
or by agents of the crown, with the Indian tribes, 
not one, so far asI can learn, was ever thus ratified. 
They took effect from the time they were concluded 
between thechiefs of the tribe and the agent, whether 
he ‘was appointed by the colony or King, and in all 
respects were conducted as contracts between the 
monarch and his subjects. 

If the constitution had intended to give to negotia- 
tions, which had previously been conducted and con- 
cluded with so little forza and solemnity, all the sanc- 
tity and the high character of treaties formed with 
sovereign states, and to have placed them, not on the 
footing of other contracts, but that of the constitu- 
tion itself, by making them, equally with it, the su- 
preme law of the iand, surely some plain expression 
of such intention would have been made use of, and 
as the power to “regulate commerce with the Indian 
tribes,” was defined in so many words, the Ingh 
character of treaties with those tribes would have 
been as plainly expressed. 

It seems manifest to me that treaties with the In- 
dians were never intended to be, and are not em- 
braced by by this provision of the constitution; that 
the history of the intercourse between the crown, 
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the colonies, the states, and the United States, and 
the Indians, proves this. The United States, how- 
ever, are bound by their contracts with these tribes, 
and can not, either in morality or justice, violate at 
pleasure, the agreements they have made with them. 
If they have stipulated any thing they cannot per- 
form, they must satisfy them by a reasonable equiva- 
lent. No treaty, however, contains stipulations con- 
flicting with the exercise of jurisdiction by this state. 
The integrity of their country is guaranteed to the 
Creek Indians: be it so; this state has no right to 
the soil in that country either present or prospective. 
The fee resides in the United States; to the Federal 
Government, Georgia relinquished it, and in that 
government it is vested. ‘The power of the United 
States to continue the Indians in the possession of 
the country they now occupy in this state, and to re- 
move intruders from among them, I have never de- 
nied; but our right of jurisdiction can not be taken 
from us without impairing our sovereignty. 

The constitution of the United States declares 
that, “no newstate shall be formed or erected within 
the jurisdiction of any other state” without its con- 
sent. 

I would ask those who contend against our right of 
jurisdiction, if the effect of their doctrine is nota 
virtual violation of this provision? If the Indians, 
as distinct sovereign states, can by treaty or in any 
other way, be perpetuated among us; if we can not 
reach them by our statutes; if they can be encourag- 
ed to adopt a regular system of laws, a written code 
for their government: is not a new state formed 
within this; are not our limits in truth, contracted, 
“by so much as is included in this “new state?” 
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But it is argued that to many of these treaties, 
Alabama constitutes a party; that our Senators in 
Congress have advised and consented to them, and 
our representatives have taken a part in carrying 
them into effect; and thereby we have yielded our 
rights which conflict with their provisions, if such 
there be. 

To this doctrine : can never agree. The people 
of this state can not be _ ived of inalienable rights, 
by the acts of their repre sentatives in Congress, if 
they had, in the name of the state, expressly relin- 
panes sae But rd is the fact? From tie 
time Alabama has assumed the stafion of an indepen 
dent state, a pent part oe the t evritory within her 
limits has been occupied by Indians of different 
tribes, wretchedly poor in their condition, and exces 
sively indolent in their habits. The great interest of 
the state, and the object to which she has looked. 
with the deepest solicitude, has been the removal: of 
the Indians, and the opening of the territory occu- 
pied by them to a valuable population. Every trea- 
ty which. has been made, has, ia a measure, promoted: 
this important object. It cov’d not be expected, then, 
that Alabama would object to those treaties. She 
has always looked forward with confidence: to the 
time, and has expected that it would soon arrive 
when the whole state would be freed from. its Indian 
population by the means which were in operation, 
to the mutual satisfaction of the red and. the white 
man, and has been desirous that, in this way, it might 
be done. But when the Indians have been reduced. 
to such rarrow limits,and arrived to such a condition 
that asound policy requires that they shall be.em- 


braced by our laws; and when too, indications have 
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been given by them of a disposition to cede no more 
of their lands, but to establish themselves as a per- 
manent nation among us; the time has surely come 
when we should at once, exercise our sovereignty co- 
extensively with our limits. 

I have thus far treated this question as if Alabama 
were one of the original thirteen States. I have now 
to examine the last point which was made in the ar- 
gument against the validity of the statute, viz: that 
Alabama has relinquished her right to exercise this 
jerisdiction. 

The Union is iormed of Independent Sovereign 
Staies, which have sombined together to secure their 
own vafety, and the happiness of their citizens. In 
forming this combinition, and establishing a Federal 
Government, nothing has been given up tending to 
destroy their individial sovereignty. Had this been 
done, our general government would not be federal, 
but consolidated. It fdlows from the nature of things, 
that whenever a new member is added to this family 
of States, it is received with the same sovereign rights 
and privileges which belonged tothe older members; 
it does not come in as an inferior, but as an equal ; 
and if any exaction were made of a new State at all 
inconsistent with its sovereignty, it would be void, 
because that would be stipulated to be surrendered 
which is essential to sovereignty; and its being re- 
ceived into the Union as a sovereign State, would a- 
void any such suicidal stipulation. 

On this subject, however, it is only necessary to 
appeal to the Constitution of the United States, and 
the different acts of Congress, by virtue of which, 
Alabama has been admitted into the Union 
By the 3d section of the fourth article of the Con 
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stitution of the United States, it is declared, that 
“new States may be admitted by Congress into this 
Union.” If new States are admitted into “this 
Union,” it must be as the old States have been, that 
is, by becoming parties to the compact which bind the 
old States together. ‘They must come in under the 
Constitution. “This Union,” meaus the Union form- 
ed by this instrument or Convention: none can be 
received unless upon relinquishing to the federal head 
such powers as have been relinquished by the States 
which formed the Union, and all shail be secured in 
every political right which is secured to the first 
members. 

In the year 1787, which was before the adoption 
of the Constitution of the United States, an ordinance 
was passed by Congress “ for the government of the 
territory of the United States, north west of the river 
Ohio.” By that ordinance, it was provided that there 
should be formed in the said territory not less than 
three, nor more than five States” and that such States 
‘ shall be admitted, by their delegates, into the Con- 
gress of the United States, on an equal footing with the 
original States, in all respects whatever.” 

By the articles of cession which were agreed upon 
between the State of Georgia and the United States, 
in the year 1£02, which was after the adoption of the 
Constitution of the United States, by which Georgia 
ceded to the United States the whole of the country 
now included within the State of Alabama, it is ex- 
pressly provided, “that the territory thus ceded, 
‘shall form a State and be admitted as such into the 
‘Union, on the same conditions and restrictions, with 
‘the same privileges, and in the same manner as Is 
‘ provided in the ordinance of Congress on the thn 
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‘teenth of July, 1787,” (the one just referred to) “ for 
the government of the western territory of the Uni- 
ted States.” 


In 1819, Congress passed *‘ an act to enable the 


people of the Alabama Territory to form a Constitu- 


tion and State government, and for the admission of 


such State into the Union, on an equal footing sith 
the original States.” 'The latter clause of the Ist see- 
tion declares, that “the said territory when formed 
into a State, shall be admitted into the Union, upon 
the same footing with the original States, 72 all re- 
spects whatever.” 

This act defines the boundaries of the new State, 
which include the district of country occupied by the 
Creek Indians. 

If Alabama is sovereign atall, she isso throughout 
her whole territory, and she can not be sovereign un- 
less she has the right of jurisdiction. ‘The right 
of soil she may not have, her citizens may own the 
whole of that, or the government of the United States 
may possess the fee in the greater part of it; yet, 
while this goverment exercises jurisdiction over it, 
or has the power to do so, her sovercignty is not mi- 
paired ; but the moment she loses this power over any 
part, if it be but a single acre, her sovereign charae 
ter, as to that part, is lost also. 

The Creek country is either within this state, opit 
is not. The act of Congress for the admission of 
Alabama into the Union, passed in conformity with 
the compact with Georgia, in defining the bounda- 
ries of the state, includes thatcouniry; it then forms 
a partof Alabama. It is urged, howev er, that..the 
state might agree not to exercise Its jurisdiction ever 
@ part of its territory, and yet be sovereign, although 
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bound by this agreement; and that in the ordinance 
adopted by the convention which formed our state 
constitution, such an agreement was made. 

Waiving an inquiry into the binding effect of such 
an agreement if made, I can not find that such an 
one was ever made. 

The 6th section of the act of Congress “ to ena- 
ble the peopleof the territory of Alabama to form a 
constitution and state government,” contains certain 
propositions for the benefit of the state, which were 
“offered to the conventicn of the said territory, when 
formed, for their free acceptance or rejection.” <A 
proviso to that section is in the following words: 
“that the said convention shall provide, by an ordi- 
nance irrevocable without “the consent of the United 
States, that the people inhabiting the said territory, 
do agree anc declare, that they forever disclaim all 
right and title to the waste or unappropriated lands 
lying within the said territory, and that the ‘same 
shall be and remain at the sole and entire disposition 


j of the United States; and, moreover, that each and 


every tract of land sold by the United States, after the 
first day of September, in the year one thousand 
éitht hundred and nineteen, be and remain exempt 
from any tax laid by the order, or under the authori- 
ty, of the state, whether for state, county, township, 
parish, or any other purpose whatever for the term of 


five years from and after the respective days of the 


sales thereof: and that the lands belonging to citi- 
zens of the United States, residing without the said 
state, shall never be taxed higher than the lands be- 
longing to persons therein, and that no tax shall be 
imposed on lands the property of the United States ; 
and that all navigable waters within the said state 
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shall ever remain public highways, free to the citi- 
zens of the said state and of the United States.” 

An ordinance was adopted by the convention ac- 
cepting “the propositions offered by the act of Con- 
gress.”’ 

The act under consideration violates no part of this 
proviso. The right of the United States to the waste 
and unappropriated lands in Alabama, is not invaded 
by the statute, nor is any attempt made to lay a tax 
on the lands of the United States, nor of non-resi- 
dents. I do not deny but that such attempts as these 
would be exceeding the powers of our Legislature, 
though many eminent men are decidedly of opinion 
that the Federal Government had no right to require 
any such termsofus; that they violate the compact 
with Georgia, the Constitution of the United States, 
and our inalienable rights, by placing us on an wae- 
qual footing with the older States, and depriving us 
of the power of levying taxes ona great portion of the 
real estate within our jurisdiction; which power, it is 
contended, is necessary to sovereignty. And in my 
opinion, although I do not subscribe to this doctrine, 
it is much more rational than the one which main- 
tains that this State, although sovereign, has no right 
to exercise jurisdiction over one-third of its territory. 

The only other restraining provision to be found 
in the act of Congress “ to enable the people of Ala- 
bama Territory, to form a Constitution, &c.” is con- 
tained in the proviso to the 5th section. ‘“ Thatthe 
same (the Constitution) when formed, shall be Re 
publican, and not repugnant to the principles of the 
Ordinance between the people and States of the ter- 
ritory north west of the river Ohio, so far as the same 
has been extended to the said territory, by the articles 
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of agreement between the United States and the 
state of Georgia, or of the Constitution of the United 
States.” 

The ordinance last referred to contains several “ ar- 
ticles of compact” which it declares shall be “unal- 
terable unless by common consent,” that is, the con- 
sent of the states interested, and the United States. 
The 3d article, it is alleged, is violated by the statute 
under consideration. So much of the article as it is 
necessary to notice, is in these words. “The utmost 
geod faith shall always be observed towards the In- 
dians; their lands and property shall never be taken 
from them without their consent; and in their pro- 
perty, rights, and liberty, they never shall be invad- 
ed or disturbed, untess in just and lawful wars, au- 
thorised by Congress; but laws founded im justice 
and humanity, shall, from time to time, be made, for 
preventing wrongs being done to them, and for pre- 
serving peace aud friendship with them.” 

The object of this article, is to secure the observ- 


t 4 


vance of “the utmost good faith towards the In- 
dians,’ by the new states: the subsequent clauses 
only specify the manner in which this “good faith” 
is to be observed. 

Ist. “Their lands and property shall never be 
taken from them without their consent.” 

The act of our general assembly does not take 
from the Creek Indians their lands or property. It 
does not disturb the possession of an individual, but 
leaves every member of the tribe in the enjoyment 
of his “lands and preperty,” be they, much or little. 

2ud. “In their property, rights, and liberty, they 
shall never be invaded or disturbed.” 

By the words “riguts and liberty,” [do not sup- 


44] 





Se 


a en ee eee 


i 


OE A es 


442 


CASES DETERMINED 





re ee ——— — 


CALDWELL 08 THE STATE. 





pose is meant, “rights” claimed by them to the de- 
struction of the rights of the states, nora. “liberty” 
to do every imaginable act, unrestrained by law. I 
understand it to be intended that justice shall be se- 
cured to them fully and completely, and that their 
freedom shall be as perfect and unrestrained as that 
of any citizen in the land. 

It is argued, however, that the extension of our 
laws over them is an invasion of their “rights and 
liberty,” as it necessarily abrogates ¢hezr laws aud 
usages which they prefer, and which they were 
governed by when our constitution was adopted. 

If it was intended by the framers of this article to 
give them rights as nations, the most unfortunate lan- 
guage has been used for that purpose. ‘They are 
spoken of as Indians, not as nations, and the word 
“liberty” has been employed in a manner which must 
convince the mind that it is individual liberty which 
is intended. . 

The substance of the whole article is, that these 
people shall be secured by proper laws, and a correct 
administration of justice, in their persons and proper- 
ty; that on account of their liability, from their ig- 
norance, to be overreached and defrauded by the 
white man, they:shall be protected by suitable laws 
to be enacted for the purpose. They shall be viewed 
somewhat as minors, and as wards of the state, re- 
ceive that degree of care and attention which their 
situation, and peculiar liability to injury requires. 

But the idea that to secure the “rights” of the 
Indians, the state was to relinquish some of those 
most important to her, and place herself in something 


of a state of pupilage to, and dependence upon the | 


savage tribes within her boundary, can not he tolerat- 
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ed for a moment. . We are almost surrounded by 
these children of the forest; were we to yield all that 
is claimed for them, in a short time we might, and, 
I doubt not, would, feel the effects of their “ inde- 
pendence.” Our citizens might be prohibited by 
these new sovereigns ‘from carrying on intercourse 
with several of the neighboring states, except by the 
one or two path ways which they have agreed with 
the United States should be open to them ; most in- 
tolerable exactions might, even then, be made of them. 
For offences, either pretended or real, charged to be 
cominitted by them while journeying through the 
dominions of these sovereigns, they might be drag- 
ged before their chiefs and other head men, and upon 
the most crude and unsatisfactory testimony, be con- 
signed to ignominious or fatal punishments. 

‘These and an hundred other causes, would pro- 
duce a constantly increasing feeling of enmity be- 
tween the white and red man, especially those who 
lived near each other, and frequent affrays, riots, and 
homicides would be the consequence. In fact, akind 
of border warfare would always exist between them ; 
and the only effective way to comply with the in- 
junction of the ordinance, “to prevent wrongs be- 
ing done to the Indians, and preserve peace and 
friendship with them,” is to bring them under the 
protection of our laws. 

This subject has been much mooted throughout 
the United States for the last three or four years. Tn 
the controversies which have been carried on between 
the state of Georgia and-the Cherokee nation, the 
feelings of a great proportion of our population has 
been warmly enlisted in behalf of the latter, and, on 
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all occasions, my sympathy for the Indians has been 
great. 

I have remembered that, comparatively, but a few 
years since, they were the undisputed lords of this 
immense continent; that, unmolested by the white 
man and ignorant of his existence, they pursued their 
game through the interminable forests which spread 
themselves ia every direction; that indulging in a 
freedom unrestrained as the air, they coursed their 
immense and irackless wilds, changing their situation 
and country as fancy dictated, or as the powerful in- 
ducement of a greater abundance of game operated 
upon them. But the European has landed upon 
their coasts! Before his perseverance and industry, 
the towering forests have fallen; the wild deer have 
fled from his presence ; the Indians too have receded 
with the game, until their once extensive domains 
are reduced to small townships, and even there the 
chase can be pursued nolonger, the game has totally 
disappeared. I look around for their numerous hun- 
ters and warriors, they are only to be found in the 
chronicles of past times; in numbers, the race has 
rapidly diminished, many of the most powerful 
tribes are extinct; and the rest seem to be fast tend- 
ing to the same end; and I feel adeep anxiety that 
some plan should be devised, to avert this, their too 
probable destiny. 

Such reflections excite a warm interest in behalf 
of the Indian, and we listen to his complaints fully 
prepared to believe that he has been injured. 

Similar feelings have been general throughout the 
union, and, doubtless, they have often controlled the 
intellect, and commanded the judgment, when form- 
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ing an opinion upon the rights of the states over 
these rude nations. 

But when we contemplate the change which has 
been wrought in this once savage wilderness, by the 
arts, the industry, and the superior knowledge of the 
new population ; when we visit our thronged cities, 
smiling fields, and happy habitations; when we con- 
template our numerous bays and harbors, once the 
resort only of. the wild fowl and the inhabitants of 
the deep; now studded with ships and vessels of all 
sizes and nations, pouring upon these lands the rich 
and extensive commerce of a whole world; when. 
instead of a roving tribe of hunters, we behold a 
powerful nation of agriculturists, as free in every de- 
sirable liberty, as their savage predecessors; when 
our happy political institutions and the religion of 
the Bible, have displaced their barbarous laws, and 
wretched superstitions; can we wish these effects of 
civilization, religion, and the arts, to disappear, and 
the dark forests and roaming Indian again to possess 
the land? Are we not compelled to admit that the 
superintending providence eof that Being who first 
formed the earth, is to be seen inthis mighty change? 

Such is my conviction: and much as I may sym- 
pathise with the savage, when giving the opinion 
that the law awards the superiority to his civilized 


neighbor, I am cheered by the belief that the deci- 


sion of the law, in this, as in other cases, will be pro- 
motive of the best interests of the whole country. 

My opinion is, that the judgment should be af- 
firmed. 
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Where a note, executed by a party, and payabie in cash notes, is taken up by 
the substitution of notes en other persons, which are endorsed; the first con- 
tract remains uncancelled, unless an express agreement exists to substitute 
the ltability of the endorsement. 


‘This was an action of assumpsit, aud was brought 
to recover the amount of a note of hand, executed by 
the defendants in error to the plaintiff. The note had 
been taken up by the substitution of notes on other 
persons, which the defendants had indorsed. On the 
trial below, it was iusisted, that the first note became 
cancelled by the acceptance of the notes, given over 
in payment of it; and on this question, the Court 
charged the jury, that unless there was an express 
agreement to the contrary, the receipt ot ile indorsed 
hotes operated as a discharge of the defendants obh- 
gation, and that the plaintiff’s recourse was on the 


: . ° al. a Pe 
iudorsement. To this charge there was exception ta- 


ken, which brought the case to this Court. 


Mckinley, tor Plaintif.—Ormond and Hopkins, 
contra. 


Lirscome, C. J.—The plaintili sold a stock of 
goods to the defendants, and received from them their 
three notes of hand—the first, for eight hundred and 
ninety one dollars and iwenty-eight cents, payable in 
cash, on the first day of January, ene thousand eight 
hundred and twenty-one: the second, for the same 
amount, due at the same time, payable in cash notes, 
cn solyent men in Giles, Tennessee: the third note 
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was for three thousand five hundred and sixty five 
dollars and fourteen cents, due on the first day of Jan- 
uary, one thousand eight hundred and twenty-two, 
payable in cash notes, on solvent men in Lawrence 
county, Alabama. 

The two first notes were paid ; when the last fell 
due, the defendants tranferred by endorsement, notes 
to the plaintiff, to the amount of their note, which was 
givenupto them. The plaintiff brought suit for the 
non-payment of this last note, avering that the defen- 
dants had not paid him the amount thereof in cash 
notes on solvent men in Lawrence county. 

There was proof on trial, that the makers of some 
of the notes were not solvent. ‘There was no proof of 
any notice of non-payment to the endorsers. The 
Judge charged the jury, that if they believed thede- 
fendant endorsed the notes to the plaintiffs, and re- 
ceived from him their note, payable in cash notes on 
solvent men in Lawrence county, that it operated as 
a discharge of said note, and that the defendants were 
only liable as endorsers of the notes so received by the 
plaintiff, wzless there was an express contract proved, 
that it should not operate as a discharge of the note 
for the payment of cash notes on solvent men, in Law- 
rence county. ‘To this charge the plaintiff excepted, 
and now assigns it for error. 

From the view of the case, taken by the Court, it 
will not be necessary to examine very closely the au- 
thorities referred to in the argument. 

We believe that it mainly depends on the inten- 
tion of the parties at the time the payment and en- 
dorsement of those notes occurred. If it was intend- 
ed that the old note or agreement, for the payment 
of cash notes on solvent men, should be cancelled, and 








448 


CASES DETERMINED 


CROCKET vs. TROTTER & M'GONEGAN. 


————— —_ danbtensantaniibiiieel 





that the liability of the defendants, as endorsers, should 
be substituted in lieu of that agreement, then it is 
clear that the plaintiff would be compelled to resort 
to the endorsers, in their character as such, on the 
failure of payment by the makers. But the mere fact 
that he received the notes indorsed from ‘he defend- 
ants, and surrendered to them their own note, would 
not, of itself, necessarily imply that the relations of 
endorser and endorsee attached to the parties, and the 
legal inference to be drawn, under the circumstances 
of the case, would be, that the notes had been endors- 
ed, not in pursuance of a new contract, but in con- 
formity with the old one. If so, and the notes, or 
any part of them, were unproductive, after due dili- 
gence on the part of the plaintiff, the original agree- 
ment would be, pro tanto, unsatisfied. The defen- 
dants could not compel the plaintiff to relinquish his 
security, under the agreement that he would be paid 
in cash notes on solvent men, in which he should be 
comparatively passive, aud throw on him the active 
diligence of an eudorsee, bound to use the strictest 
attention to fix the liability of the endorser. Had 
the plaintiff sued the defendants on their endorsement, 
we believe that they might well have defended them- 
selves on the grounds that they had not assumed the 
responsibility of endorsers, and were not liable until 
the insolvency of the maker should be made to ap- 
pear. In making this defence, the original contract 
would sufficiently explain the object of the endorse- 
ment, without violating the rule of evidence laid down 
in Sommerville vs. Stephens, et al.—that the endorse- 
ment could not be explained by parol. In almost all 
the cases referred to, bills or notes had been received 
in payment or discharge of a direct promise to pay 
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rnoney, and the doctrine of those cases is, that the in- 
tention of the parties to the transaction, must gov- 
ern it. 

It seems to the Court, that the converse of the pro- 
position assumed by the Judge, in his charge, is the 
true one; and that unless there was an express agree- 
ment that the liability on the endorsement, should be 
substituted, that the first agreement remained uncan- 
celled, and unpaid, by the endorsement. 

The judgment must therefore be reversed, and the 
cause remanded. 


SaFFoip, J. not sitting. 


STANDEFER, Claimant, versus CHISHOLM, Plaintiff in Error, 


It is a rule, applying to conveyances, both of reali and personal property, that 
where a legal and equitable title are united, the latter is merged in the former, 
So, a cestui que trust, for whose security a trust deed has been executed, may 
take an absolute bona fide conveyance of the trust estate, and the latter be- 
comes merged in the former. 

Where the interest of a defendant in execution 1s perfectly balanced between 
the claimant and plaintiff, he is a competent witness for either party, and 
must be produced; and evidence of his declarations, is hot admissible 

The gratuitous declarations of an agent, as to the ownership of property er, 
trusted to his charge, are not evidence: if competent, he must be produced in 
person 


This was a proceeding in Madison Circuit Court, 
totry the right of property in certain slaves, levied 


on as the estate of Skelton Standefer, to satisfy sub- 
sisting executions in favor of the defendant in error. 
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So much of the extensive testimony as related to the 
decision in this cause, shewed the following facts. 
Before the judgments had been obtained, under whicn 
Chisolm’s executions were levied, Skelton Standefer, 
to secure and indemnify Jesse Standefer against ex- 
tensive liabilities, as a surety, executed a deed of trust 
of the slaves, jointly to the said Jesse Standefer and 
one William Patton. Patton was authorised alone, 
by the tenor of the deed, to dispose of the slaves when- 
ever it became necessary for the security of Jesse 
Standefer. Some months thereafter, Skelton Stan- 
defer conveyed the same slaves, by absolute bill of 
sale to Jesse Standefer, and delivered them into his 
possession. The latterhaving employed one Samuel 
W. Standefer as his agent, sent the slaves out of the 
State, when they were hired as Jesse Standefer’s pro- 
perty, for some time. On the return of the slaves 
to this State, Samuel W. Standefer became the as- 
signee of the judgments against Skelton Standefer, and 
caused the present executions to be levied on the 
slaves in question. 

On the trial below, it was proposed, with other tes- 
timony, to admit the declarations of Skelton Stande- 
fer to be given inevidence to the jury. These dec- 
larations did not appear to be relevant, nor was Skel- 
ton Standefer a party to the present proceeding.— 
The Court, however, admitted the evidence. The 
claimant then offered in testimony the declarations of 
Samuel W. Standefer, while agent, as to the owner- 
ship of the slaves; which was rejected. The Court 
then charged the jury, that the deed of trust executed 
by Skelton Standefer in the first instance, divested 
him of the legal title tou the slaves, and that, conse- 
quently, he was precluded from subsequently convey- 
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ing them by absolute deed of sale to Jesse Standefer; 
and that that deed of trust not having been acknow- 
ledged by the parties, and recorded, was void, so far 
as the plaintiff in execution was concerned» The ju- 
ry found the property subject to the executions, and 
the charge of the Court, together with its decision as 
to the declarations of Skelton Standefer and Samuel 
W. Standefer, being excepted to—it was assigned to 
this Court as error. 

ist. That the Court erred in admitting the decla- 
rations of Skelton Standefer to go to the jury. 

2d. That the Court erred in excluding the decla- 
rations of Samuel W. Standefer. 

3d. That the Court erred in its charge to the jury. 


Ormond and Thornton, for Plaintiff. 
Hopkins and McKinley, contra: 


SaFFoLp, J.—Executions having issued in favor 
of the defendant in error, against Skelton Standefer, 
the brother of the plaintiff in error, they were levied 
on slaves, in the possession of said Jesse Standefer, 


jas the property of the defendant in execution. Prior 


to the rendition of the judgments, Skeleton Stande- 
fer had, by deed of trust, conveyed the slaves to Jesse 
Standefer and William Patton, in trust, to indemnify 
and secure the former against responsibility toa large 


j amount, which he had contracted as security to said 


Skelton Standefer. The conveyance was to J. Stan- 
defer and Patton jointly, but with authority to the 
latter alone, to sell the slaves in the manner prescrib- 
ed, if found necessary, for the indemnity of the 
former. More than twelve months thereafter, but 
previous also, to the date of the judgments, Skelton 
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Standefer executed his absolute bill of sale, and there- 
by conveyed the negroes to Jesse Standefer, and de- 
livered them to him accordingly. It was also shewn 
in evidence, that on Jesse Standefer’s taking posses- 
sion of the slaves, by virtue of the absolute convey- 
ance as aforesaid, he procured Samuel W. Standefer 
tocarry them to the state of Mississippi, as his agent, 
where they remained on hire as the property of the 
claimant, Jesse Standefer, for a cousiderable time, 
and until, through the continued agency of Samuel 
W. Standefer, they were brought back to this state, 
and again taken possession of by Jesse Standefer, re- 
siding in Madison county. Inthe mean while, how- 
ever, Samuel W. Standefer had, by transfer and as- 
signment become the proprietor of the judgments in 
favor of Chisholm: executions on these judgments 
were then levied on the negroes. ‘These facts, and 
others referred to by the assignments of error, appear 
from the exceptions taken on the trial. Jesse Stan- 
defer having claimed the property according to 


' statute, issue was joined between him and the plain- 


tiff in execution, to try the right. The trial result- 
ed in a verdict, finding the slaves to be the property 
of Skelton Standefer, the defendant in the executions, 
and subject thereto. From the judgment thereon, 
the claimant prosecuted this writ of error, and as- 
signs as causes: 

1. The Court erred in admitting the evidence of 
R. Manefee and B. Manefee, respecting the declara- 
tions of the defendant in execution, to gotothe jury, 
the same being objected to by the claimant's counsel. 

It is not contended that these declarations consti- 
tute any part of the res gesta, or that the persons 
making them were a party to the suit; but it is in- 
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sisted by the counsel for the defendant in error, that 
the contest involved an alleged fraud, in which he 
was implicated, and that there was a community of 
interest and design between him and the claimant. 
It is admitted to be a correct legal position, “ that a 
community of interest or design, will frequently 
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make the declaration of one, the declaration of all." .93 gark 
Itis so with respect to partners, and makers of jointev- 4- 


and several promissory notes, and some other joint 
responsibilities; but it is not believed that the doc- 
trine has ever been, or can safely be so far extended 
as to identify several persons on the ground alone, 
that they are supposed to have participated in prac- 
ticing fraud. A conclusive objection to this course 
would be, that the judge would be reduced to the 
necessity of arrogating to himself the right of de- 
termining the fact that a fraud had been committed 
before he could determine the admissibility of the 
testimony. This he is incompetent to do, for the 
declarations of one in this situation might be the 
first evidence offered, or there might be no other: 
besides, if, before such testimony should be offered, 
there be proof of the most glaring fraud, it is the ex- 
clusive province of the jury to determine its effect; 
and before they can do so, all the evidence must be 
before them, and it must have been closed. It may 
also be remarked, that if the defendant in execution 
was a competent witness for the party who offered 
proof of his declarations, that consideration alone 
furnishes a sufficient objection to the secondary evi- 
dence. 

It is certain, the defendant in execution was not 
entirely indifferent as to the result of the trial. If 
the property be condemned, it must be sold for the 
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satisfaction of his debt—the consequence of which 
must be, a breach of his warranty of title to the 
claimant, to whom he had conveyed. If the claim- 
ant prevail, his warranty of title, (whether express or 
implied,) is sustained, and the debt remains unsatis- 
fied against him His interest would, therefore, ap- 
pear tobe balanced. To disqualify a witness on the 
ground of interest, it must be a /ega/ interest in the 
event of the suit, or in the record, as contradistin- 
guished from mere prejudice or‘bias, arising from the 
circumstances of relationship, friendship, or any of 
*2Starkies the numerous motives by which a witness may be 
Ev. 745. ; . we 
supposed to be influenced. 
Where a witness is neutralized by an equipoise of 
interest, the objection to his testimony ceases; but if 


he is subject to conflicting interests, one of which. 


preponderates, the difference constitutes an interest 

which is not countervailed. “The preponderance 

must, however, in order to disqualify the witness, be 

certain and definite; for, although it has been held 

that a witness was incompetent, because it would, 

in one event, be more difficult for him to recover the 

same sum of money, thanin the other—Buchland vs. 

ST. Rep. Tankard'—yet the principle of this decision is very 

28tarkie’s dubious, and probably would not now be supported.”* 

Ey. 753, » . 

We are, therefore, of opinion, from the rules of evi- 

dence stated, and from the authorities referred to, in 

the brief furnished by the claimant’s counsel, that 

the declarations offered in evidence were inadmissi- 

ble, and that the defendant in execution, in the situa- 

tion in which he stood in relation to each party, was 
himself a competent witness for either. 

2nd Assignment—The Court erred in excluding 

the declarations of Samuel W. Standefer. who was, 
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when they were made, acting asthe claimant’s agent ; 
and afterwards became the owner of the judgments 
in Chisholm’s name. 

The evidence here referred to, as having been of- 
fered and rejected, is understood to be the part of W. 
H. Brewer’s deposition, in which he states, that hav- 
ing seen Samuel W. Standefer in the state of Mis- 
sisSippi in 1823, in possession of the negroes, &c., 
he told him those negroes belonged to his uncle Jesse 
Standefer, and that he had bought them of his father, 
Skelton Standefer; that as his father was involved, 


j his uncle was suspicious if he kept them at home, 


he would have a troublesome law suit about them, 
and therefore had employed him to hire them out in 
that country until his uncle would move there, and by 


jso doing, his uncle would avoid all danger of any suit. 


The record states, that the Court sustained the mo- 
tion to exclude from the jury the statements contain- 
ed in said depositions, in relation to the acknowledg- 
ments of Samuel W. Standefer, that the property in 
the slaves in controversy belonged to the claimant ; 
from which it is inferred that evidence of the gratui- 
tous declarations of the agent respecting the owner- 
ship of the property was excluded, not the evidence 
of his being in possession of the slaves, nor of any 
particular act done, or contract made concerning 
them. The latter might be viewed as substantive 
acts of ownership for his principal, and rest on 
grounds entirely different from the former. Previous 
to the time, or independent of the fact of the agent 
having acquired .an interest in the judgments, it is 
clear that his declarations respecting the ownership 
of. the property, or any contract made by others con- 
cerning it, could not have been evidence for his prin- 
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cipal. As a general rule, agents, factors, servants, 
and others in a similar condition, are competent wit- 
nesses for either party. In many instances they are 
indifferent, having no interest in.the contest, or if 
they have, their interest is paralized. But the law, 
from the necessity of the case, does not stop here. 
Persons acting in such capacity are rendered compe- 
tent as witnesses in relation to acts done by them, ac- 
cording to the directions of their principals in the 
usual course of business: such is the rule, though 
they be responsible to the party calling them, or the 
adversary, unless the action be brought against the 
principal for the negligence of the agent, and evi- 
dence has been given of such negligence ; then the 
agent is, in general, incompetent, without a release; for 
there, the verdict against the principal would be evi. 
dence in an action brought by him against the agent. 
a.e'"* Then can the circumstance of the agent having 
contracted an interest in, or become the owner of the 
judgments, destroy his competency as a witness for 
the claimant, or constitute him a party so as to make 
his declarations evidence for the other. ‘The law is 
held to be, that “ a witness can not, by the subsequent 
voluntary creation of an interest, without the concur- 
rence or assent of the party, deprive him of the bene- 
fit of his testimony in any proceeding, whether civil 
or criminal ; forthe party had a legal interest in the 
testimony, of which he,ought not to be deprived by 
os en mere wanton act of the witness.”» And accord- 
Ev. 751. ing to the doctrine advanced under the first assign- 
SJobiso"s ment, he can not be regarded as a party for the pur- 
pose of making his admissions evidence. Without 
the newly acquired interest, they would not have 
been evidence for his principal, more than admissions 
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of the latter for himself. And while the law denies 
to the agent the power of depriving his principal of 
the benefit of his testimony, by contracting an ad- 
verse interest, it equally denies the principal the 
right to claim, from that circumstance, as evidence, 
what otherwise would not have been. In general, 
we must look to the record —_ for the parttes to 
the suit, and all others are competent witnesses, un- 
less interested in favor of the party calling them. 
aimant must exercise his 
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3d Assignment—The Court erred in the instruc- 
tion piven to the jury, as to the effect of the deed of 


trus st to I atton 


rtyy 


ow As oe ee Pen Raw ha ott, 
The instructions referred to are, that the Court 


charged the jury—that the deed of trust from Skel- 
ton Standefer to Williain Patton, divested Skelton of 
his legal title to the slaves, and disabled him to con- 
vey them by the bill of sale which he afterwards 
made to Jesse Standefer, the claimant; that the said 
bil! of sale, on account of that disability, conveyed 
no legal title to the slaves, and that the deed of trust 
not having been acknowledged by the parties, and re- 
corded, was void as to the plaintiff in execution. 

The exception respecting the former acknowledg- 
nent of the deed of trust, and having it recorded 
within a limited time, not having been here particu- 
larly urged, itis sufficient to remark, that it can have 
Io Mm Wd al influence on this decision, and that ac- 
cording to the doctrine in Keloughs vs. Steel, of the 
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present term, such instruments are not required to. 
be recorded 
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ecntion of this deed. 
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6 John. C. 
BR. 417. 


But did the existence of the deed of trust deprive 
Skelton Standefer, the grantor, of the power, subse- 
quently, to make the absolute conveyance of the 
same property to the cestuz que trust. It will be ob- 
served, if material, that the conveyance in trust was 
to Patton and Jesse Standefer, with authority to the 
former, if necessary, to sell for the benefit of the lat- 
ter. The absolute conveyance having been made 
between Skelton and Jesse Standefer, the consent of 
each must have been united in the deed, and so far 
as they were concerned, it could amount to nothing 
else than a rescision of the former conditional con- 
veyance. Then could the trustee, or under his si- 
lence, any other, on account of his supposed legal 
title, object to the validity of the absolute convey- 
ance. The argument, that possibly the trustee was 
vested with some distinct interest in the trust pro- 
perty ; that there may have been a collateral agree- 
ment to that effect, and that he may have an indi- 
vidual lien on the property, accruing from his agency, 
can not influence the question ; because the facts do 
not appear, and we are not authorised to presume 
them. 

The case of James vs. Johnson,’ furnishes authority 
favorable to the plaintiff inerror. It was there held, 
in reference to lands, that where the legal and equita- 
ble titles are united, the latter is merged in the former ; 
that if a mortgagee takes a release of the equity of 
redemption, the whole estate is vested in him, and 
the mortgage discharged. ‘This is held to be the 
general rule both in law and equity; and in equity 
the merger is prevented, and the distinction of estates 
preserved, zn special cases only, as in case of infants, 
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or others in similar condition, whose beneficial in- 
terest requires it. 

Without adding other references in support of the 
same doctrine, which might be done, it is sufficient 
to say, the above is believed to be the true principle, 
and that it applies equally to conveyances both of 
real and personal estate; and that, as the absolute 
conveyance, united the consent of all who had any 
beneficial interest in the trust conveyance, neither a 
mere trustee, or any other, can deny its validity on 
that ground alone. If the subsequent sale was made 
fora fraudulent purpose, it was the province of the 
jury so topronounce. We are, therefore, of opinion, 
that according to the first and third assignments, the 
Circuit Court erred; for which the judgments must 
be reversed, and the causes remanded for new trials. 


The case of Standefer vs. Mastin, being similarly 
situated, must take the same course. 


Tayor, J. not sitting. 
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A. having taken writs of error on sundry sutts agaist him, B, C, D and E, be- 
came his sureties on the Bond. A. then executed a deed of trust to B,C. 


. and D, of certain slaves, conditioned for “the payment of the judgments, in 
the event of their affirmance.” Held, that such deed was not made alone 

F for the indemnity of the three sureties named 1n it, so as to authorise them to 

appropriate the entire amount of property included therein to their separate 
habilities, but that it went generally to the payment of the judgments 


This was a bill in Chancery, filedin Madison Cir 
cuit Court, by Lamkin against Bell. One John W. 
Bell having taken out writs of error on several judg- 
ments obtained against him, Lamkin and Bell, togeth- 
er with two other individuals, became his sureties, to 
the writ oferror bonds. John W. Bell then executed 
to Lamkin and the two other sureties, a deed of trust 
of several slaves for securing the payment of the 
judgments in the event of their affirmance. In this 
deed, R. A. Bell was not included. Afterwards, on 


, the affirmance of the several judgments taken up by 
q error against John W. Bell, executions were levied 
; on the slaves comprised in the trust deed, and they 


were sold. The judgments remaining unsatisfied in 
part, the balance was finally collected from Robert A. 
Bell and Lamkin. Lamkin now filed the present 
bill against the plaintiff in error, asserting that the 
deed of trust had been execu‘ed for the sole benefit 
of the parties named in it, and to indemnify them 
alone. That the property comprised in the deed of 
" trust was sufficient to cover three-fourths of the amount 
: of the judgments and that their affirmance had been 
procured by a fraudulent collusion between Robert A. 
Bell and the plaintiffs in the judgments. 
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The bill prayed that a decree should be rendered 
compelling Robert A. Bell to refund the amount col- 
lected from Lamkin, which the Chancellor decreed 
on the bill, answer and exhibits. 

The plaintiff here assigns as error, that the Chan- 
cellor below erred in his decree, and that the same 
should have been rendered in his favor. 


Craighead, for Plaintiff. 


Lipscoms, C. J.—The facts of this case, so far as 
they are considered material, are these: one John W. 
Bell sued out four writs of error on judgments ren- 
dered against him; and Neal B. Rose,F rancis Haynes, 
Robert A. Bell, the plaintiff in error in this case, and 
Griffin Lamkin, the defendant, became his securities 
in the bonds, for the writs of error, A deed of trust 
was executed to three of the securities, without name- 
ing Robert A. Bell, of several negroes for the pur- 
pose of securing the payment of the judgments should 
they be affirmed in the Supreme Court. “ The deed 
directed that if the judgments, or any of them, should 
be affirmed, and the said John W. Bell should fail to 
pay and satisfy the whole or any part of them, within 
ten days after the said judgments, or either of them, 
may have been affirmed, then the trustees, or either 
of them, may proceed, after giving ten days notice of 
the time and place of sale, to sell so much of the 
aforesaid property as will be sufficient to pay and 
satisfy the judgments of the Supreme Court, and the 
money arising from such sale pay in discharge of 
the said judgments, together with all necessary costs 
and charges which may attend the proceedings, and 
after discharging said judgments and charges, return 
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the overplus, if any, to the said John W. Bell, his 
heirs or assigns,” &c. 

The judgments were all affirmed in the Supreme 
Court, and executions levied on the property included 
in the deed of trust: there was no attempt to sell it 
under the trust deed, but it was sold by the sheriff 
under and by virtue of the executions levied on it. 
By the sale of the property three of the judgments 
were satisfied, and a part of the fourth, leaving a bal- 
ance of two thousand five hundred and forty eight dol- 
lars and sixty-seven cents, unsatisfied. A suit was 
instituted on the bond for the writ of error in the case, 
when the judgment was unsatisfied, against Haynes, 
Lamkin, and Robert A. Bell ; (the other security; 
NealB. Rose, having before become insolvent, was not 


sued :) judgment was recovered against them, and- 


execution sued out for the balance. ‘The sheriff col- 
lected the amount as nearly as he could, in equal pro- 
portions from the three against whom the judgment 
had been rendered, but not being able to make fully 
the amount of one-third from Haynes,- he collected 
the deficiency of his part, from Lamkin and Robert 
A. Bell, making the amount paid by each of the two 
last, about one thousand and forty-seven dollars and 
forty cents. Lamkin then filed his bill against Ro- 
bert A. Bell, the present plaintiff in error, alleging 
that the deed of trust was for the benefit of the three 
securities who had been named in it, and to indemni- 
fy them, and not for the benefit of the said Robert A. 
and that as the property so conveyed, sold for and 
satisfied more than three-fourths of the whole amount 
of the judgments affirmed, he prayed that Robert A. 


might be compelled to refund to him the amount col- 
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lected from him on the judgment, against himself, 
Robert A. and Haynes. 

The bill further charged, that the judgments had 
been affirmed in the Supreme Court, by a fraudu- 
lent collusion, between John W. Bell, Robert A. Bell, 
and the plaintiffs in the judgment. The answer of 
Robert A. Bell denies all fraud and collusion, in pro- 
curing the affirmance of the judgments, and insisted 
that the property conveyed by the deed, was intend- 
ed as much for his benefit as for the other securities. 
There was some testimony as to the intention of the 
parties, to the deed of trust; but not important to 
this investigation. The Chancellor decreed the re- 
lief prayed for in the bill; and it isnow assigned for 
error, that there is error in this; that the bill should 
have been dismissed, with cost, in favor of the defend- 
ants, below, instead of decreeing the relief prayed for by 
the complainant. We presume that the Chancellor 
must have founded his decree onthe assumed ground, 
that the deed of trust was one of special indemnity 


ito the three securities, named them, and it is be- 


yond question, that it was competent for John W. 
Bell to have so secured them, if he had been so dis- 
posed. If, however, this has not been done by the 
plain and express terms of the deed, it was not the 
province of the Chancellor, by a resort to a more 
liberal construction of the instrument, to so prefer 
their interest, at the expense of their co-security. 
Had the property been set apart by the deed, for the 
special indemnity of the three securities mentioned, 
and it had afterwards been sold for the debt that all 
were bound for, Chancery would have been constrain- 
ed, reluctantly, to decree reimbursement to the favor- 
ed securities. [ say reluctantly, because the claims 
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of the other security, to be put on an equal footing 
with those sought to be preferred, would be very 
strong, and nothing but the imperious necessity of 
yielding to the express will of the maker of the deed, 
could justify postponing those strong claims to an 
equality of indemnity, when there was an equality 
of liability. Though the law will permit a debtor to 
prefer one creditor to another, Courts of Equity 
should closely scrutinize an effort, by a principal, to 
prefer one security to another. In this case, how- 
ever, itseems to us, that the clear and olvious inten- 
tion of John W. Bell, the maker of the deed, has 
been misconceived by the Chancellor in making his 
decree in the Court below. He agrees with tliree, 
out of four, of his securies, that certain property 
shall be set apart, not-for their special indemnity, but 
as means of paying and satisfying the judgments, 
sought to be reversed, should they be affirmed ; and 
the deed assumes nothing more than to place the 
property embraced by it, beyond the power and con- 
trol of the maker, on the happening of the stipulat- 
ed contingency. Without the deed, John W. Bell 
might have sold and disposed of his property, and 
put it beyond the reach of an execution, before the 
affirmance of the judgments by the Supreme Court. 
Had the trustees carried the deed into strict execution, 
and sold the property, they would have been bound 
to apply it in the same way, that its proceeds were 
appropriated on the sale by the Sheriff, and the three 
securities named could not have obtained any pre- 
ference. We are, therefore, of opinion, that the de- 
cree of the Court below must be reversed, and the 
decree here entered, dismissing the bill with cost. 





A recog 
fence 
coin 

Where : 
a brez 
the re 
ance | 
cused. 


Ca 
of the 
persot 
ensuil 
wards 
no pa 
did no 
pearec 
then t 
forfeit 
Goody 


Ta 
ror in 
fo con: 

Th 
corniz 
which 
bind tl 
The 
with a 
which. 
to the 








it 








JANUARY TERM, 1832. 





COODWIN US. THE GOVERNOR. 





GOODWIN ctersus THE GOVERNOR. 
A recognizance to appear at a term of the Court, and answer for an alleged of- 
fence; must set out specifically the kind of offence charged to have been 
committed 


Where a party has been recognised to appear at a particular term to answer for 
a breach of the peaee, and the State takes no steps towards a forfeiture of 
the recognizance, (no indictment or presentment being preferred, or continu. 


ance had,) such failure operates as a discontinuance, and discharges the ac- 


cused. 


Cargill and Goodwin were recognised by a Justice 
of the Peace, ina bond, conditioned that Cargill made 
personal appearance at a term of Bibb Circuit Court, 
ensuing the date of the bond, and kept the peace to- 
wards one Ward, and another. The condition set out 
no particular offence to have been committed ; and it 
did not appear from the record that the prosecutor ap- 
peared at the return term, or that any measures were 
then taken in the cause. - At a subsequent term, a 
forfeiture was taken on the recognizance; which 
Goodwin assigned in this Court, as error. 


Taytor, J.—There are many assignments of er- 
ror in this case, several of which it is unnecessary 
to consider. 

The first is, that “it does not appear by the re- 
comnizance, that ahy offence had been committed, 
which gave the Justice of the Peace authority to 
bind the original defendant.” 

The recognizance is taken in the form of a bond, 
with acondition. The bondisin the usual form, in 
which Reuben S. Cargill acknowledges himself bound 
to the Governor for the time being, and his succes- 
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sors in office, in the sum of twe hundred dollars, 
and the bail acknowledges himself bound in the sum 
of one hundred dollars. The condition is as follows: 

“'The condition of this recognizance is such, that 
if the above bound Reuben 8. Cargill, shall person- 
ally appear at the next Circuit Court, to be holden 
in and for the County of Bibb aforesaid, to do and 
receive what shall then be enjoined him by the said 
Court, and in the mean time, shall keep the peace 
towards the state and all its citizens, especially to- 
wards James Ward, the prosecutor, and Clement R. 
Bedford; then the said recognizance to be void, else 
to remain in full force 

(Signed) R. S. Careinn, [Seal.] 
Nortrr Goopwiy, [ Seal. ] 
Acknowledged before me, July 7th, 1824, 

CorneLius Cox, a Justice of the Peace.” 

When a recognizance is taken by a Justice of the 
Peace, binding an individual to appear at a Court, to 
answer, &c., the authority of the Justice to take it 
should plainly appear, by a specification of the charge 
which is made against the party. It is not sufficient 
that he is a sworn officer, and will be presumed todo 
his duty; he may mistake with regard to that duty, 
and that it may be known whether he has done so 
or -not, the offence charged against the citizen, should 
appear in the recognizance. ‘The inference to be 
drawn from the phraseology of this recognizance, it 
is true, is that Ward and Bedford apprehended dan- 
ger of personal violence from Cargill, and that Ward 
had made oath before the Justic to that effect; but 
this is by. no means certain; Cargill may have been 
charged with an assault and battery upon those per- 











— 


lars, 
sum 
WS: 
that 
son- 
Iden 
and 
said 
ace 

to- 
RR. 


else 


the 








JANUARY TERM, Iss2 


sous, and the Justice conceived himself authorised 
from this circumstance, to bind hin to keep the 
peace until the Court, at which he was expected to 
answer. But it is essential to authorize a recogni- 
zance to keep the peace, that oath should be made 
by the party in apprehension, that he has good reason 
to fear personal violence, or secret.injury to his pro- 
perty, from the defendant. The tear of injury by 
the prosecutor, is the very ground-work of such a 
prosecution, and one can no more be commenced 
without it, than a warrant can be issued, or recog ni- 
zance taken, with a view to a charge of larceny, 
without such charge having been made or stated. 
In the latter case, it would be necessary for it to ap- 
pear from the recognizauce, that the accused was 
bound to appear and answer a charge of the state 
against him of lareeny ; so where a man is bound to 
keep the peace iu the mean time, and to appear at 
he next Court, to be dealt with according to law,.it 
must appear by the recognizance, or by some part of 
the record, that a prosecutor had made oath that he 
considered himself in danver of receiving injury 
from the accused in his person or property. Asif is 
not shown by the record ia this case, that any such 
oath was taken, and as the recognizance Coes not bind 
Cargill to appear aid answer any particular charge, 
there is, in this respect, a material. defect. 

‘The next assigninent is, that “the forfeiture was 
taken at a time, subsequent to that at which the 
party was- bound to ap i 

it appears that the 


ecornizanee was entered into 
; - we) ‘ on Pee) ~ annont 
in July, i824, requiriny Cargill to appear 


} + + 


tne next 


term of the Cireuit Court ef biob county. he 
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next term, the law informs us, was held some time 
in the succeeding autumn. The first step which 
was taken by the Court in this case, was at the 
Spring Term, 1825. One Court, then, must have 
elapsed without any notice having been taken of the 
cause, and the effect of this would be, a discontinu- 
ance. In a case, of the kind which this is pre- 
sumed to have been, that of a recognizance to keep 


the peace, if in no other, the failure of the state to 


proceed at the return term, would amount to a dis- 
charge of the accused. Although no statute pre- 
scribes the duty of the Court to which such recogni- 
zance is returned, yet the law does require that the 
defendant shall be bound by the recognizance, to ap- 
pear at the next term of the Circuit Court of the 
County, &c., and that the recognizance shall be re- 
turned to such term. The uniform practice is, if 
the prosecutor appears, and, on oath, makes a satis- 
factory showing that his reasonable fears still con- 
tinue, the defendant is re-bound. But if the prose- 
cutor fail to appear, or appearing, fail to satisfy the 
Court that there is good reason to continue the de- 
fendant under recognizance, he is discharged. In 
this case, it does not appear that the prosecutor ap- 
peared at the first term, or that the defendant was 
ever called. But at the second term after the date 
of the recognizance, the security is called upon to 
bring in the defendant, and failing to do so, a forfei- 
ture is rendered against him. This is clearly error, 
as there did not then appear to be any proceeding 
against him. My own opinion is, that had this been a 
recognizance to answer the state upon some charge 
exhibited against the defendant, and an indictment 
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or presentment had been found at the first term, and 
the case have been regularly continued, by either the 
state or defendant, and a forfeiture taken at a term 
subsequent tothe one at which the cause had been so 
regularly continued ; the proceedings would have been 
regular, although the recognizance did not, in terms, 
require the defendant to appear from term to term, 
but only at the first term. ‘The obligation to appear 
and answer would continue in all its force, while the 
prosecution was regularly going-on, and it would be 
unnecessary for the recognizance to be renewed to 
secure this object. But it is not important to decide 
what would be the effect of such a recognizance in 
the case supposed. ‘To controvert the position, that 
the forfeiture was illegally entered at the second term, 
there having been no step taken at the first, the case 
of Robinson & Davenport against Starr, decided at 
the July term, 1830, of this Court, is referred to. 
That was an original attachment: a writ of gar- 
nishment was served, on the debtor of the defendant. 
The statute requires that a garnishee shall appear 
and answer at the first term, or a judgment nzsz 
shall be rendered against him, upon which a sczre 
facias shall issue. The garnishee did not.appear at 
the first term, nor was any interlocutory judgment 
rendered against him. This Court decided that such 
judgment might be entered at the second term, and 
that no discontinuance was produced by its not be- 
ing done at the first. But in that case, the suit 
against the original defendant was regularly continu- 
ed; the proceeding against the garnishee was a col- 
lateral matter, no final judgment could have been 
rendered against him until a recovery was had against 
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the original defendant, and no such final judgment 
could be had at the first term, because the statute 
required a continuance of the case, and publication 
to be made, giving notice to the original defendant 
of the pendency of the action. ‘The steps taken by 
the original parties to the suit, operated asa continu- 
ance of the proceedings against the garnishee, and 
no injury could possibly result to him by the post- 
ponement of the interlocutory judement, as the final 
judgment could not be rendered without calling upon 
him to appear-and defend. 

Here the case is entirely different. Cargill was 
recognized.to appear at the first term; then, if not fur- 
ther prosecuted, the proceeding was at an end; at 
any rate, he and his bail had a right so to consider 
it, and it might never again be in the power of the 
bail to produce him. 

As the case has not been argued, and a decision on 
these two points is sufficient to make «# final disposi- 
tion of it, it is considered improper to determine bpon 
the power of the Circuit Court to amend the imterlo- 
cutory judgment, and some other proceedings which 
are assigned as erroneous. 

The judgment is reversed. 
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BARTON, ci al. cs. THE BANK OF THE S'TTATE OF ALABAMA, 


{In a proceeding against a sheriff and his sureties, for failure to pay over money 


collected on an execution, it is necessary to prove who the sureties are. 


This was a motion against Barton and others, for 
the failure of Barton to pay over money collected by 
him as sheriff, on an execution in favor of the Bank. 
The record did not disclose that any evidence was 
submitted to the Court below, to shew who were the 
sureties of Barton; which was assigned as error to 
this Court. 


Lyon, for Plaintilf— Bagby, contra. 


Lirscoms, C. J.—Several objectious have been ta- 
ken to the record in this case, We shall notice on- 
ly the most prominent. 

The notice from the President of the Bank, is di- 
rected to Benjamin Barton, sheriff, and William H. 
Clark and William Barton, his securities, that a mo- 
tion would be made, to recover judgment against 
them for the amount of an execution in favor of the 
Bank, collected by the sheriff, and which he had fail- 
ed to pay over. ‘The motion was made by the attor- 
ney for the Bank, for judgment against Benjamin 
Barton, sheriff, and William Barton and John Mc- 
Grew, his securities, and judgment awarded, and en- 
tered up against all three of them, omitting the name 
of William Clark, whose name was in the notice, and 
taking up John McGrew, whose name was not there, 
and who does not appear from the record, to have re- 
ceived notice at all. There does not appear from the 
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record, to have been any evidence, to prove who 
were the securities of the sheriff: this was necessary 
to be proven, according to the case of Me Whorter’s 
wune’s Securities vs. Marr, et.al.” If such proof was essen- 


tial to a right of recovery against the securities, it 
should appear to have been made, in as much. as it 
was a summary proceeding, in which they were 
sought to be charged for the default of their principal. 

There are several other irregularities, apparent on 
the record ; but, as the judgment must be reversed 
for those we have already considered, we shall for- 
bear noticing them. 

Let the judgment be reversed. 


CARLTON, et al. rersus KING. 


In atrial of the right of property between a claimant and a plaintiff in execution, 
itdoes not devolve upon the latter to produce the judgment on which the exe- 
cution issued—and the production of the executions is sufficient between the 
parties contesting. 


In error from Bibb Circuit Court. 

Sundry executions against Thomas Carlton, in fa- 
vor of the defendant in error, being levied on certain 
property, the same was claimed, under the statute, by 
the plaintiffs. It was assigned for error in this 
Court, among other matters noticed in the opinion, 
that the Court below admitted the executions 
under which the property was seised, to go to the jury, 
without proof of the judgments. 
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CAKLION,et al. vs. KING. 
Gordon, tor Plawntiflf—Clarke, contra. 


Taynor, J.—The assignment of error in this case, 
relates entirely to tue matters stated in the bill of ex- 
ceptions. 

The first exception states, that certain executions 
were Ofivred as evidence by the plaintiff, which were 
objected to vy the deicndaats because the judgments 
on Which those executions issued were not produced, 
or proved. 

This case originated in a claim of right, made in 
conlormity with the statute, by the Carlton's, to cer- 
tain property, which had been Jevied on by a consta- 
ble in virtue of various executions, which he held 
in favor of Edmund King, against Thomas Carlton, 
their father, issued by a Justice of the Peace.- The 
right to the property was tried before the magistrate 
who issued the executions, and it was found by the 
verdict of the jury to be in the defendant to the exe- 
cutions; from the judgment rendered upon that ver- 
dict, the claimants appealed to the Circuit Court, and 
on the trial there, the opiaions were given which are 
now to be revised. 

Many authorities have been cited by the counsel 
for the plaintiffs in error, to show; that in an action 
instituted by a stranger to an execution against a 
Sheriff, and he justifies under the execution, that he 
must produce a copy of the judgment, as well as the 
execution on the trial. This rule has been so long 
recognised in England, and so often in the different 
States of this Union, that we should not feel dispos- 
ed to disturb it in a case in which it was applicable ; 
indeed, this Court, in the case of the JVombeckbee 
Bank against Godiolt, has clearly recognised it. But 
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we are now to determine whether that rule is to be 
extended further than it has already been ; and _ be- 
fore we do this, we should look into the principle up- 
on which it is founded. And here we are almost 
immediately at fault. In the cases decided in the 
Courts of our sister States, in which it is recognised, 
no other reason is given for it, but that itis a uniform 
rule oflaw.. And why it is that the execution itself 


oi. 200 affords sufficient justification, when the defendant to 


211. 


‘it brings the suit against the sheriff, and does not, 


when a third person is the plaintiff, it is difficult to 
determine. 

In Buller’s Nist Prius, 234, we find the following 
paragraph: “In anaction of trespass against a bailiff, 
for taking goods in execution, if it be brought by 
the party against whom the writ issued, it is suffi- 
cient for the officer to givé in evidence the writ of 
Jfiert facias, without shewing a copy of the judg- 
ment: butif the plaintiff be not. the party against 
whom the writ issued, but claims the goods by a 
prior execution, (or sale,) that was fraudulent, then 
the officer must produce, not only the writ, but a 
copy of the judgment: for in the first case, by prov- 
ing that he took the goods in obedience to a writ is- 
sued against the plaintiff, he has proved himself guilty 
of no trespass; but in the other case, they are not 
the goods of the party against whom the writ issued, 
and therefore the officer is not justified by the writ 
in taking them, unless he can bring the case within 
13 Elz., for which purpose it is necessary to shew a 
judgment.” But in what way the officer, by pro- 
ducing the judgment, brings himself within the 
statute referred to, is not mentioned. The case in 
ist Raymond, 733, which is often referred to, and 
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appears to be a leading one, contains no reasoning, but 
merely lays down the distinction, as maintained by the 
subsequent authorities. The Sheriff acts under the 
execution ; that is his authority ; if by virtue of it, he 
levies on the defendant’s property, he would sup- 
pose he ought to be protected; but if he levies- on 
the property of a third person, he is hable to damages, 
no matter how formal, regular and valid the judg- 
ment may be. 

But with respect to the rule of law, when a case 
of the kind occurs, zta scripta est would govern my 
decision. No case like the present, how ever, has 
been produced, to which the rule has been extended. 
No Sheriff, or ather officer, justifies here; it isa sim- 
ple contest between the plaintiff and defendant, with 
regard to the ownershipof property. Iam not ready 
with the counsel of the defendant in error to say, 
that if the judgment against the original defendant 
were void on its face, that the claimant could take 
no advantage of it; but I am ready to say, that it 
does not devolve upon the plaintiff in the execution, 
to show that the judgment is valid; but upon the 
production of the execution, a valid judgment should 
be presumed until the contrary appears. 

There was, therefore, no error in admitting the 
executions as evidence, without proof of the judg- 
ments. 

The next exception to the opinion of the Court is, 
a refusnl to instruct the jury, as was asked by the 
claimant’s counsel ; and to this there are two branches. 

1st. That although they should believe the deed 
marked ‘A, (from claimant's father to them, under 
which they claimed,) was executed, as it was proved 
to be, on a consideration, not deemed valuable in law, 
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yet a good consideration would support and sustain 
it, against the creditor who afterwards contracted 
with the person making the deed, and who knew it 
had been made before he gave credit to the person 
who had executed it. 

2nd. That a man not jn debt may give property 
absolutely, or in trust, for the benefit of his children, 
and that the conveyance will be supported against 
a subsequent creditor, with notice of it. 

There is nothing in the record to show, that the 
last branch of the instruction asked, was at all rele- 
vant to the case. It may have been altogether ab- 
stract and irrelevant, and the Judge, in the opinion, 
as given in the record, declares that he refused so to 
instruct the jury, because such instruction would 
have been entirely inapplicable to the case. 

As to the first branch of this exception, it appears 
that the deed purports to be one of bargain and sale, 
from the father to the children, and the consideration 
acknowledged in it to have been received by the fa- 
ther, was $1500. This, it is admitted, was never 
paid. Without. attempting to investigate the doc- 
tring relating to the necessity of stating the true con- 
sideration in the deed, where one is stated at all, in 
the decisions on which there is probably some con- 
trariety, it is sufficient to say, an abstract instruction 
could not have been legally given in the terms asked 
by claimant’s counsel. According to the instruction 
asked, a conveyance for a good consideration, that is 
in consideration of blood, would be valid against a 
person who had notice of it, and became a subse- 
quent creditor, although he knew also that it was 
made with the avowed intention of defeating credi- 
tors. It is impossible for us to say, but that evi- 
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dence to that effect was given on the trial; the same 
witnessed who proved the knowledge of the plaintiff 
that the deed had been executed, may also have 
established the actual fraud of the whole transac- 
tion. And surely, it will not be contended that-a 
conveyance for good consideration, made with the 
intent to cheat creditors, is gcod against any person, 
whether he be a previous or subsequent creditor, or 
whether he have notice of the conveyance or not. 
There was no error in refusing the instructions asked. 

The last. point raised by the bill of exceptions 1s 
as follows: 

The claimants, by their counsel, asked the Court 
to charge the jury, that the Justices’ executions not 
having been proved by the Justice, or any other per- 
son, there was no sufficient evidence that they were 
genuine, or that they were ever issued by a person 
legally authorised. . 

The Judge refused to give this charge, assigning 
as his reason, that the objection was made too late. 

It is obvious, from the record, that the executions 
had been read to the jury without any objection, 
except the one which was first overruled, that the 
judgment should first be proved, the whole evidence 
then followed, and the argument was closed, if an argu- 
ment was made, before the exclusion of the execu- 
tions was asked for. A slip of the ‘counsel in not 
proving that the Justice issued: them, if that was ne- 
cessary, should not have been permifted to be taken 
advantage of in this way. ‘The witnesses by whom 
the proof could have been made, might have been 
discharged, and, if the objection had availed, doubt- 
less it would have been urged that additional évi- 
dence should not have been received, cven had it 
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been at hand. ‘The claimants had permitted the 
evidence to be introduced without objection ; it was 
calculated to secure the justice of the case, and 
without it, great injury would have resulted to the 
plaintiff. Under the circumstances, it would have 
been improper for the Court to have wrested it 
from the jury. 

There was no error ih this opinion of the Court. 

The judgment is affirmed. 


PITCHER & REMSEN versus PA'TRICK’S ADM’RS 


The fact of lines being drawn through the face of a bond, or note, 1s to be re. 
garded as presumptive evidence of its being satisfied or cancelled. 

But such fact is proper tor the determination of a jury, before whom, either 
party can legally explain the circumstances under which the marks were 


made. 


In error from Tuskaloosa Circuit Court.. Patrick’s 
representatives brought an action of debt against the 
plaintiffs in error, to recover the amount of a sealed 
note. The instrument was made payable to Patrick, 
in his life-time ; and when produced iu evidence, on 
the trial, had two lines drawn through the body of it; 
which, it was contended, was prima facie evidence of 
its being paid—and so, not evidence of the demand, 
against the defendants. 

The Court, as appeared by a bill of exceptions, 
permitted the note to go to the jury, as evidence ; but 
iustructed them that the lines drawn across the note, 
were not sufficient evidence that the same was paid. 
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Verdict for plaintiff below, and writ of error. 
Baylor, for Plaintiffs—Azhin, contra. 


SarFotp, J.—The action was debt, brought by the 
defendants against the plaintiffs in error, on a note un- 
der seal, drawn by Pitcher & Remsen, payable to 
Patrick, in his life-time, for three hundred dollars. 
The pleas were payment, and set-off, and. failure of 
consideration. ‘The record shews there had been a 
previous trial, when Remsen offered an accountagainst 
Patrick in evidence, as a set-off, for the rejection of 
which the judgment then rendered, was reversed on 
error. 

On the second trial, which we are now to revise, 
the note was offered in evidence, when, as appears 
from the bill of exceptions, two lines had been drawn, 
with pen and ink, transversely, through the face of 
the note, crossing each other, and extending over the 
entire instrument, including the names of the makers. 
The defendants’ counsel objected to the note as evi- 
dence, and contended that the cross lines so drawn 
was sufficient evidence that the note had been can- 
celled or paid ; which objection the Court overruled, 
and suffered the note to go to the jury as evidence of 
said debt, “and charged the jury that said crossing. 
was not sufficient evidence of cancelling or payment.” 

In the decision and charge mentioned, the Circuit 
Court is supposed to have erred. 

That the note, crossed as it was, remained admis- 
sible evidence and proper for the consideration of the 
jury, either with or without explanation, I think suf- 
ficiently clear. The record shews nothing contest- 
ing the facts, that the present plaintiffs executed the 
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instrument, aud that the same was originally valid, 
according to its import : unless it could be inferred 
that the instrument having been cancelled at the time 
it was drawn, was never intended or delivered asa | 
bond. ‘his, however, under the issue mentioned, 
can not be presumed ; for had such been the case, i 


the obligors, instead of tle implied admission of the I 
execution, arising from their pleas, should have avail- [ 
ed themselves of the piea of non est factum. Could I 
the cross lines be: regarded as an erasure or interline- 
ation, in legal parlance, the defence ought to have ¢ 
been the same; but it can not be so considered : the f 
| effect of either would be to vary the reading, which ¢ 
these lines had no tendency to produce. ‘The law is 
| held to be, that, among the variety of other matters of 1 
defence, under the plea of zon est factum, the. defen- I 
| dant may prove, “that the deed was cancelled before ¢ 
| the plea; that a material erasure was made in the ( 
deed, or that the seal was torn off before the plea ; ( 
| but this, it seems, is but presumptive evidence of such 
an act on the part of the obligee as will cancel the { 
deed ; for the latter may shew that the seal was torn ( 
off by accident; or that the alteration was made by 
a Stranger, in a point not material, and without his 
privity. But an alteration by the obligee himself, | 


even in an immaterial point, will, it is said, avoid the | 

a2 Starkie, deed.””* : 

thoritiese As the cancelling or crossing this paper, has not | 

ted there. the effect to vary its contents, and as it is presumed : 
from the pleas to have been done since the issue was | 
joined, the argument, on the part of the defendant in 
error, can not prevail, which insists that this ground 
of defence can only be claimed under the plea of zon 
est factum. ; 











ee 


alid, 
rred 
ime 
as a 
ned, 
ase, 
the 
rail- 
yuld 
ane- 
lave 
the 
ich 
W is 
s of 
fen- 
ore 
the 
2a ; 
ich 
the 
orn 
by 
his 
elf, 


he 


10t 
ed 
ras 

in 
nd 
on 





JANUARY TERM, 1532. 





PITCHER & 3 i vs. PATRICK’S ADM’RS. 


45] 





[t is also contended, on the authority of Szzth vs. 
Woodward. referred to in 2 Starhie, 476, note b— 
“that if the seal be broken off in Court, the deed shall 


be enrol the | of the parties; for. where 
‘ 7 ta 1h } 
ny tin Git ustody of the law, 
7 
4 , te oo ap ‘ 
ii res{ ( the law as far as 


jossi ble.” rf 3 crue. that. after a deed has been 
leaded with a profer is, necording to the Enelish 
sractice, considered in tie custody of the law, we 


can not cisrezard the well known fact, that the more 
~ ‘ ,} ™ . rE} — 
eommon pi ctice witik us, Is ctherwise. fne ustla 


course here, is understood to be, that the plaintiff's 
counsel retains possession of the evidence of his de- 
mand un the trial comes on; and even, if a new 
trial be eranted afterwards, the instrument, whether 
remaining in the files of the office, or not, becomes 
azain subject to his control. How far craving oyer 
of the bond by the defendant, and having it spread 
on the reeord, would abridee this < authority and con- 
trol of the plaintiff, it is unnecessary to enquire, as in 
this case there was no such claim. It is elear the 
defendant can, at no time, exercise any legitimate 
power over the plaintiff’s evidence of debt, until it is 
surrendered to him. If, therefore, at any time before 
a final trial, the note or bone d on which the action has 
been broueht, undergo any alteration, or receive any 
impression, indicat cestruction or satisfaction, 


it would appear to be but a necessary and reasonable 


—_ 


=> 


poqienet mou the plaintifY that he should afford the 
explanation. If the act dene was the result of mis- 
take or accident ; or ifany effect was designed by it 
different from its ordinary import, he alone must be 


presumed to. know the circumstances, and to possess 


1 ag : 7a 
the means of explanation 


a4Fast, 585 
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As a case supporting this doctrine of presumption, 
may be noticed a New-Hampshire decision— Chesley 
vs. Frost... There it was held, that a material altera- 


us**™ tion of a deed of land, while in the possession of the 


grantee, is prima facie, fraudulent, and is presumed 


aang, to. have been made by the grantee himself.” 


An early decision of this Court, (Tubb vs. Mad- 


Minor’ sR. ding, ) has some application to the question involved 
1 


in this case. ‘Tubbsued on a note on which credits 
appeared to have been endorsed, which had been 
erased. It did not appear that any evidence of ex- 
planation was offered by either party. On error, it 
was ruled that the Circuit Court should have left it 
to the jury to determine, whether from the evidence 
and circumstances, the credits had been entered by mis- 
take, or fraudulently erased, and to what amount pay- 
ment had been made: that, though the credits remained 
legible, the Circuit court was not authorised to instruct 
the jury to allow them. If an unexplained erasure of an 
instrument, while in the possession of a person to be 
benefited thereby, is to be received as evidence of the 
destruction of the writing, surely a similar alteration 
of a deed, while in the possession of the party to be 
prejudiced by its destruction, must furnish a stronger 
inference or presumption against its validity. We 
do not now express any opinion respecting the au- 
thority of that case; but we maintain that the cross 
through the face of the bond, in this case, was evi- 
dence tencing to shew that it had been cancelled or 
satisfied, and that the jury should have been instruct- 
ed to regard it as presumptive evidence thereof. The 
Circuit Court decided correctly in permitting the in- 
strument to go as evidence tothe jury; and either 
party should have been allowed to explain the cir- 
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cumstances under which the cross was made. If, 
however, no other evidence was introduced on either 
side, (as appears to have been the case,) it was the 
province of the jury to draw such inference from the 
circumstances as appeared to them rational and just, 
either in favor of, or against the validity of the de- 
mand. 

But, for the defendants in error, it is further con- 
tended, that this matter of defence must have arisen 
subsequent to the commencement of the suit, and 
even after the pleas were filed ; and therefore the de- 
fence is not sustainable. On the contrary, it is in- 
sisted that the cancelling or crossing the bond while 
in the possession of the obligee, or his representatives, 
may be construed as an admission of an earlier pay- 
ment, even before the issue was joined, or the suit 
commenced; but that this is immaterial, for the de- 
fendant below was entitled, as a defence, to any sa- 
tisfaction at any time before the trial. In support of 
this latter position, the case of Bayles, et al. v. Fetty- 
place, et al.*is cited. In that case, Sedgwick, J. who ap- 


‘in all cases of assumpsit, whatever shews that a 
complete satisfaction has been received by the plain- 
tiff before the trial, may be given in evidence under 
the generai issue.” He remarks further, “ that be- 


fore the decision of the case of Birds vs. Randall, it spn 


senatorial = —- 


‘ *7 Mase.R. 
pears to have been sustained by the Court, held, that sz. 


might have been doubted, whether such a satisfac- 154. 


tion could be given in evidence under the issue of 
not gutlty, inan action fora tort ; but it ought never 
to have been a doubt, whether there was a distinction 
between those cases, where the satisfaction was made 
before, and those where it was made after the com- 
mencement of the suit. In the reason, nature, or 
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justice of the thing, there can be no such distinction.” 
The case of Bards vs. Randaii appears to have been 
an action for @ tort committed by seducing the plain- 
tiff’s journeyman to leave his service. ‘The trial was 
had upon the general issue, when, on objections made, 
the Court decided, “that a full satisfaction, a//er the 
commencement of the action, and before the trial, need 
not be pleaded, but might be given in evidence un- 
der the general issue.” 

A decision of this Court may also be invoked in 
aid of the same principle. ‘The case of McJli/lan vs. 
Wallace,’ was an action of assumpsit, for use and oc- 
cupation. ‘The pleas were the general issue, payment 
and set-off. On error, the Court recognised as a gen- 
eral rule, that no matter subsequent to the commence- 
ment of the suit, can be given in evidence under the 
general issue ; but sustained the position, as an ex- 
ception to the rule, that evidence of subsequent, par- 
tial payment, may be admitted. hat the plaintiff, 
however, in such case, is entitled to recover his costs 
at least. And, as respects the objection, that the 
plaintiff would be in danger of surprise from this 
course, it was remarked, that this danger or inconve- 
nience was not materially different from that to which 
plaintiffs are often subject, under different circum- 
stances ; and, should it so happen, the remedy must 
be by an application for a new trial. 

At present, we decline a farther investigation of 
the doctrine, whether our former decision fixed a pro- 
per standard of reduction, by evidence of subsequent 
satisfaction— W hether the plaintiffs demand can only 
be reduced so as to leave a balance in his favor to 
carry costs, or whether by such defence his action can 
be entirely defeated, as seems to be the doctrine of 
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the other cases referred to. <A definite adjudication 
on this point is not essential to the decision of the 
present case. 

It may be remarked that payment or satisfaction 
of a demand, pending a suit for it, can only be made, 
with the knowledge and consent of the plaintiff or his 
agent; and if he has consented to deprive himself of 
the evidence of his claim, or to destroy it, he has no 
just ground of complaint. ‘The error we find in the 
record, is confined to the opinion of the Cireuit Court, 
which instructed the jury, that the crossing the bond 
as described, “mas not sufficient evidence of cancel- 
ing or payment,” we think that was a matter of fact 
which they had a right to determine ; and for which 
the judgment must be reversed, and the cause re- 
manded. 


Lirscomn, C. J. not sitting. 
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BARTON, etal. versus F. & E. PECK. 


In a proceeding against a sheriff and his sureties, under the act of 1825, for 
failing to pay over money, it is requisite to allege in the notice, by special 
averment, that the money had been demanded, and by whom that demand 
was made. 

Buta verdict will cure the defect, if the record shew proof of the fact. 

Such proceedings are not limited to the period during which a sheriff holds his 
office, but may be instituted after that period has elapsed. 

Damages at the rate of five per cent. per month, in such cases, are allowed, 
from the time the demand is proved to have been made, until its collection, 


In error from Marengo Circuit Court. 

This case originated from a notice, served on Bar- 
ton, late. sheriff of Marengo county, and his sureties, 
that a motion would be submitted to the Circuit Court 
of said county, on a day therein named, for judgment 
and award of execution for a certain sum of money 
collected by the said sheriff in a case wherein said 
Pecks were plaintiffs, and one John Craig defendant. 
And also, for five per cent. per month, damages, 
from the time the said money was demanded. The 
notice contained no special averment of a demand, 
nor by whom made, but the proof of these facts was 
ample. On the matters being left to the determina- 
tion of the Court, and on the objection that the notice 
was insufficient, the Court gave judgment for the 
plaintiffs below, together with five per cent per month, 
from the time of the demand. On this judgment 
Barton took error to this Court. 


Lyon, for Plaintifi—Stewart, contra. 


Tatuior, J—This is a summary proceeding under 
the act of 1825, against Benjamin Barton, late sheriff 
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of Marengo county, and _ his securities, for failing to 
pay over to the plaintiffs a sum of money which he 
had collected by an execution in their favor. 

Three points are made by the defendants in error. 

Ist. That the notice is defective. 

2d. That a proceeding of this kind is not authorised 
against one who has been a sheriff, but whose term 
of office has expired before it is commenced. 

3d. That the damages at the rate of five per cent. 
per month, allowed by the statute, could only be a- 
warded to the time at which the suit commenced. 

The defects alleged in the notice, are two, viz :— 
there is no special averment that a demand had been 
made of the money alleged to have been collected by 
said Barton; nor is it stated by whom the said Barton 
was requested to pay the same. 

The statute provides, in substance, that when any 
sheriff has collected any money upon execution, and 
shall, upon demand made thereof, fail to pay the same 
to the person entitled thereto, the person entitled to 
receive the same, shall, upon giving one day’s notice 
to such sheriff, recover against him and his securi- 
ties, on motion before any Court having jurisdiction 
thereof, the sum of money so collected, with five per 
cent. per month thereon from the time the same shall 
have been demanded. 

To recover the damages of five per cent. per month, 
there is no doubt it is material to prove a special de- 
mand, and the time at which that demand was made; 
and wherever a demand or notice is material to be 
proved, it should be averred in the declaration; it 
should also be averred by whom thisdemand was made. 

In Ist Chitty’s Plagglings, 323, ’4, itis said, “ when 
an actual request is essential to the support of the 
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action,.a special request must be stated, and it must 
be shown by and to whom the same was made, and 
the time and place of making it, in order that the 
Court may judge whether the request were sufficient.” 
There can. be no doubt about the correctness of this 
position.. In a case Irke the present, it is as impor- 
tant a fact as any which is to be proved, and that a 
demurrer to a notice omitting it, would be sustained, 
there isno doubt But it is insisted that this defect 
is cured by the verdict, or by the statute of jeofails of 
1824. Chitty in the page last cited, proceeds to say: 
“it should seem that a verdict would, at common law, 
aid the defect:”’ and the act of 1824 declares, that no 
case shall be reversed or arrested for any defect in 
the proceedings, unless the objection was made in 
the Court below, provided the record show a good 
cause of action. Is this then one of those defects, 
which would be aided by verdict at common law, or 
by the statute 

Although the demand in this case entitles the 
plaintiff to a much greater recovery than he could 
have without it, yet the damages can only be viewed 
as. incidental tothe debt. It is not because the mo- 
ney is demanded, but because the sheriff has failed to 
discharge his duty in paying it over, that he becomes 
liable to the damages. There should be much strict- 
ness required in proceedings of ‘his kind, especially 
where the penalties are sogreat, and I at first inclin- 
ed to the opinion, that, as without the demand there 
could be no recovery of the five per cent. it might 
be considered as the cause of action for this part of 
the judgment, and that the failure to aver, it was fatal 
on error. But upon reflection, § do not perceive that 
the averment 1s more requisite here than in other 











nust 
and 
the 
nt.” 
this 
por- 
at a 
ned, 
fect 
ls of 
say: 
law, 
| no 
; In 
2 In 
‘ood 


ital 
hat 


her 





1 thicrh it 7 ven tint im yyy F < 
cases in which it is essential to the proof. In none, 
1 


can a recovery be had without it: it secures the right 


3 Inn 7 , Sernthit and ives the hobility of 4} 
OF aACHON Li tne Paha i, and mxes the lia LEY of tne 
Lats _ t [n * RN} luantan in than 
Get WAN. Ali Cals PEUTIC U fad bale usual manner, 


it will after verdict, be presumed to have been proved ; 
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and ina mien cise, Like the present, if the re- 
cord shews that the proof was made, it will supply 
the omission in the notice. ‘This record shows that 
fact. 

‘The next objection to the jucgment 1 ix, that such a 
proceedings can only be had against sherifs, s, and were 
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never intended to be extended:to those who bad ceas- 
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We conti mes a sherii, vested with aii the power and 


authoritv of one so far as relates tothe unfinished bu- 
siness of his office. If he can not be reached for 
monies which he ted during the continuance of 
his term of office, he can not be for that which he col- 
lects afierwards. There could be certainly no reason 
for making a distinction of this kind; but the great- 


est evils would result from a rule of decision like the 
£ , 2 13 


one contended for, and it would render the law al- 
most inoperative, it is after a sheriff has gone out 
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most of them often take place towards the close of 
his time. The policy of the statute would be entire- 
ly defeated by ‘the decision for which the counsel of 
the plaintiff in error contends. 

The third objection, that damages at the rate of 
five per cent. per month, could only be recovered up 
to the time of bringing the suit, is believed to be 
equally untenable. ‘The statute awards five per 
cent. per rnonth damages to the plaintiff “from the 
time of the demand.” If it had been intended that 
these damages should cease when the suit was brought, 
it would. have been almost useless to give them. 
The suit is generally instituted very soon after the 
demand is made, and the inducement to pay the mo- 
ney really due, to prevent his incurring the damages, 
would be slight indeed, if he foresaw that he would 
probably pay them for a few days, and might 
possibly protract the suit for years before a re- 
covery could be had against him. It is said, if 
they are incurred, another suit must be brought to re- 
cover them; but no case is recollected in which a 


‘right 1s withheld from a plaintiff, and his recovery 


of damages is limited to those which had occurred at 
the commencement of the suit. There certainly can 
be no good reason given for their ceasing when the 
action is instituted, nor, if they continue to accrue, 
can any be perceived for their not being investigated 
and decided on without a second suit. The law ab- 
hors multiplicity of actions, and to decide for the 
plaintiff in error on this point, would be a wide de- 
parture from that policy. 

We do not perceive any thing in the assignment 
of errors to authorise a reversal; and therefore, the 
judgment is affirmed. 

SaFFo.p, J. not sitting. 
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ACTION. Page: 
1. A mere verbal promise to pay a squatter for his improvements on public land, 
not made at the request uf the promisor, will not sustain an action.——Shaw 


vs. Boyd. 83 


2. Where an action is brought against several defendants4n a Justices’ Court, 
one ef them without the concurrence of the balance, may prosecute an ap- 


peal.—Craig, et. al. vs. Atwood. &6 
3. An action of assumpsit for rent, will not lie at Common Law, except on an 
express promise nade at the time of the denise.—Bell vs. Ellis’ Heirs. 294 


4. The act of 1812, in relation to the action of ussumpsit for rent, applies only 
to the case of a demise, and where there exists an agreement creating the 
relation of landlord and tenant.—Jb. . 294 
5. So, where A has the possession of land under an agreementof sale from B, 
who had no legal title to dispose of it; this action can not be maintained 
by the owners of the landto recover of A, rent for ita use and occupation.—Jb. 294 


ADMINISTRATION, GRANT OF 
1. Under the act of 1206, regulating the grant of administration, to the next of 


kin if there be no widow; the father is entitled to the administration, m 
preference to the sisters, or brothers of the intestate. —Brown vs. Hay and 


Germany. 102 
AGENT. 
1. The gratuitous declarations of an agent, as to the ownership of property en- 
trusted to his charge, are not evidence : if competent, he must be produced - 
in person.---Standefer v. Chisholm. 449 
APPEAL. 
5 , ere 
1. Where an action is brought against several defendants in a Justices’ Court, 
one of them, without the concurrence of the balance, may prosecute an 
36 


appeal.— Craig, et. a}. vs. Atwood. 


ASSIGNMENT. 
1. Though a debtor in failing circumstances may, by an assignment of his 


estate, in trust, and in good faith, prefer one creditor to another; yet if such 
assignment be made without the consent of his creditors, and reserves to 
the debtor a portion of his property for the support of himself; and be 
otherwise arbitrary and unjust to the creditors, generally; it will be de- 
clared fraudulent in the whole, and the favored creditor will not be allowed 
to avail himself’ of’ any benefit under the assignment —Richards vs. Hazzard. 139 
2. An assignment made by an insolvent debtor of his estate, appropriating to 
himself, without the approbation of his creditors, a certain amount for his 


own support, is fraudulent and void.—ZJd. 139 
ASSISTANT COUNSEL. — ; } 
1. It is not error, that in the prosecution of offences, assistant counsel is aesign- 
ed the state.—Shelton vs. The State. 208 
ASSU MPSIT. shes 
1. An action of Assumpsit for rent, will not lie at Common Law, except on an 
express promise, made at the time of the demise.— Beil vs. Ellis’ Heirs. 294 
2. The act of 1812, in relation to the action of Assumpsit for rent, applies only 
to the case of a demise, and where there exisis an agreement creating the - 
¥ 4 


relation of landlord and tenant.—Jb. 

3. So, where A has the possession of land, under an agreementof sale from B, 
who had no legal title to dispose of it; this action cannot be maintained by 
the owners of the land to recover of A, rent forits use and occupation. fb. 294 
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BILLS OF EXCHANGE AND PROMISSORY NOTES. 

1. ‘The written acknowledgment of a husband, of a noie, executed by his wile; 
though the note may originally liave been void in itself; becomes, by such 
acknowledgement, uuder the stativle of this state, the note of the husband; 
and it is not necessary to set out in the deciaration avy consideration on 
the part of the busband, for such acknowledgment—Phillips vs. Scogaus. 

Where an endorsed note is relied o as a set of, such endursement must be 

proved. Cass vs. Northrop. 

. The statute of 1819, exempting plaintiffs, in suits on assigned paper, from 
proof of the assignmen!. unless defendant makes affidavit that it is forged ; 
33 not applicable to cases, where an endorsed paper is produced as a set 
ot.—Jd. 

. Where a defendant produces an assigned note of the plaintiff, as a set off 
against the plaintiff’s action, the |atter may show a tote? or partial tailure 
of the consideration fer which the note was given, either by replieetion 
to the plea of set-off. or in answer to the general issue, and notice of set-off. — 
Hudson vs. Tindall, ex’r. 

. A paper, promising to pay a certain sum of money for staves, (subject toa 
deduction for any nuinber not procured.) at two doilars a thousand— 
Held not subject to the same rules of decision which regulate promissory 
notes ; so as to authorise the Court to give judgment on it without the in- 
tervention of a jury.—Martin & Hil vs. Woodail. 

6. An effort on the part of the endorsee of a note, to find the maker in order to 
make a demand of payment, need not be by a personal application at his 
last place of residence ; if it is notorious that such !ast place of residence 
has been abandoned.—Goading vs. Britain. 

7. Under our statute, notes made payabie in ‘‘notes,” are negotiable as though 
made payable in money —Jbid. 

8. In an action on a note, payable to a party eo nomine, the capacity of the lat- 
ter to contract and sue !s prima feeie admitted under the plea of the gene- 
ral issue.—Herbert & Kyle vs. Nashville Bans. 
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9. Where a note, executed by a purty, and payable in cash notes, is taken up 
by the substitution of notes on other persons, which are endorsed: the firs 
contract remains uncancelled, unless an express agreement exists to sub- 
stitute the liability of the endorsement.—C rockett vs. Trotter, et. al. 

10. The fact of lines being drawn through the face of « bond, or note, is to be 
regarded as presumptive evidence of its. being satisfied or cancelled — 
Pitcher S& Remsen vs. Patrick's adm’ rs. 

11. But such fact is proper for the determination of a jury, before whom, either 
party can legally explain the circumstances under which the marke 
were made.— Jb. ; 









CANCELLING. 
1. Vide “ Billsof Exchange and Promissory Notes—J0, 11 


CERTIORARI. 

1. Where the Judge, to whom a petition for a certiorari is presented, deems 
the facts sufficient to authorise the issuance thereof; the Courts will not af- 
terwards entertain motions to dismiss on the ground that the facts set forth 
in the petition are insufficient —Casey vs. Briant. 


CHANCERY. 

1. Where a party neglects in a suit at law, ta take advantage of an entire failure 
of consideration, then within his knowledge, he will not aflerwards be per- 
mitted to appeal to equity fur relief.—Jsbei v. Morris, et. al. 

2. Itis competent for Courts of Chancery to relieve a purchaser of rea] estate 
from payment of the purchase money, where the vendor cunnot effect a 
title. —Smith vs. Pettus, et. ab. 

3. The inability of a vendor, through insolvency, to make titles to real estate 
sold by him, is a suffiejent ground for the interposition of equity to prevent 
such vendor from enforcing the payment of the purchase money, ynti! 
such disability is removed.--JV. 
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4. And w where a note has been given by the vendee for the purchase money, 








will interpose against its recovery, even in the peeps of an assignee 
eq! tab deten world have ai led agaimstt he > payee. —ld. 

5 idefendant’s remedy is adequate at law, but at the time of trial sueh 
remedy 1s not ferstood r ascertained ; the juri liction of equily is 
maintainable — Suns. \ Sled 

6. In chancery, ail paries 1 righis can be affected by a decree, must be 
made parties to ‘ rit fore that decree can be pronounce d: but a sheriff, 
havi ' f monies, in litigation, ts net sue a party as to 
authori Missa he is not jomed.—Smith, et. al. vs. 
Rovers & s 

7. An answer 1m chan , t ng to the allegations of a bill, and expressly 
denying thein. \ van. uuless the bill he tained by the testimony of 
two with —ar of e wituess, and strong Coneurring circumstances, 
And proof of a friud tweentwo parties, ina separate and distinet trans- 
action from the one in suit; will be such conciusive circumstance as 
will sustain the anecatl ut ied. —-Lb, 


ee OF COURTS. 
[tis inthe power of a narty applying for the charge of a Court. to have it 
specifically applied to every point arising on the evidence; and where the 





charge is asked in such ral m er, as that when given it may not be 
as explicit asthe testim would authorise; it is nota ¢reund of reversal, 
thatthe charge was too general.—Hunt & Siuenis vs. Toulmin. 

Held not error, that a counsel, with the assent of the Court, had a jury recall. 
ed, and an erroneous charge of such Court, in faver of such counsel, re- 
tracted.—-Smih vs. Ma ell 


CONSIDERATION. 
] 


A consideration wholly nast and ex 





2. A. gave his note for the rent ot acres of land: 
the County Court afterwar. in asnitbrovght 
to recover the amount of the note—FH« ld, T"} nt A. could show the failure 
of consideration, which arose from betug deprived of the ferry.—£vans vs. 
Murphy. 
3. The terms good consideration. in the 3d section of our statute of frauds, 

















whe re it is said that “ibis aci shall not extend to any estate. &c., which 
amd. eee “ > | r “3 e0 | eee ®. ” 
shall be upon good consideration, and bona fide, lawfully conveyed, &c., 
must be consirue ymeane le consideraiion.—Killough vs. Steele. 


CONTRACT. 

1. The rate of interest stipulated to be paid on a contract, in the absence of 
written or statutory law, may be fixed by a jnry, aceording to the custom 
of the place, where the contract is made.--Tate vs Innerarity. 

Wherever a defendant can maintain a cross action for damages, on account 


of a defect in personal property pure iased | by him. or for a non-compli- 


ance hy the plaintiff with his part of the contract; the former may in de- 
fence to an action "ipon his nete made in consequence of such purchase or 
contract. claim 2 deduction, corresponding with the mjury he has sustain- 


ed—Peden vs. 
2. Semble, that where rea! estate is the subiect of the contract. the rule above 
laid down is different } 





-And a partial defeet in title, while the contract re- 
mains unresciaded, cannot be alledged asa defence to an action for the re- 
covery of the purchase : 

A party, undertaking to per 
ed to complete it according 





-e of work for another, will be requir- 
ntraet: but where the work fails after 





its completion, by any means not within the contrel of the contracting 
party, this will not] a recovery for the priee contracted te be paid.— 
Hunt & Norris vs. Toulmin. 
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CONTRACT. 

5. A. having shipped goods from New York tor Mobile, whieh beeame damaged 
on the passage, proceeded to call the Port wardens to view the goods, with 
‘the purpose ef charging the ship owners. B, the agent of the ship owners 
promised A that if he world desist, and proceed to sell his goods at aue- 
tion, he, B, would pay the amount of the loss. In action to recover the 
amount of the loss from B, held, That the promise was not within the 
statuie of frauds, but that B was hable.—Tvaris vs. Allen. 

5. A gave his note for the rent of a ferry, including eighty acres of land: the 
County Court afterwards granted the ferry to another. Ina suit brought 
to recover the amount of the note—Held—That A. could show the failure 
of consideration, which arose from being deprived of the ferry.— Evans vs. 


Murphy, et. al. 


CORPORATION. 

1. Where the Mayor and Aldermen of a corporation, appropriated a certain 
amount to the holders of real estate, as damages, for injury done to such 
estate, in widening a street, held, First, 'That the consent of the holders of 
the real estate'to receive the amount appropriated, vested sufficient conside- 
ration, to support au action for the recovery of the umount. Second, That 
the resolution of the corporation was an admission of the right of the par- 
ties in the land appropriated.—Mayor and Ald. Mobile vs. Richardson, et al. 


COSTS. 

1. In cases where a party undertakes the prosecution ef a penal action, and 
sues in the name of himself, and of the state; it is competent for the Court 
to render judgment for all costs, against the informer, if he fails to main- 
tain the action.—Casey vs. Briant. 


CREEK INDIANS--See ‘** Indian Lands’*«.1, 2, 3. 


- DAMAGES}--Vide Title ** Sherifi.°?--6. 


DEED. 
1. Where a party, to whom a deed has been executed, resides without the state, 
such circumstance will be sufficient, under the statute, to authorise a copy 


of the deed duly authenticated, to be received in evidence.---Scolt vs. Rivers. 


2. To render a deed valid and operative, there must be a delivery of it, either 
to the donee, or to some one for his use; or into the proper recording of- 
fice.--Frishiec, ct ux. vs. McCarty. 

3. It is a rule, applying to conveyances, both of reaiand personal property, that 
where a legal and equitable title ore united, the latter is merged in the for- 
mer.---Standefer vs. Chisholm. 

4. So, a cestui que trust, for whose security a trust deed has been executed, may 
take an absolute bona fide conveyance of the trust estate, and the latter 
becomes merged in the former.—-Id. 


DEED OF TRUST. 

1. A deed of trust of personal estate, regularly executed and recorded, for the 
benefit of a creditor, will not be deemed invalid, merely for the want of 
the signature of the 'Trustee.-—Dewoody vs. Hubbard. 

2. A cestus que trust, for; whose security a trust deed has been executed, may 
take an absolute bona fide conveyance of the trust estate, and the latter be - 
comes merged in the former.---Standefer v. Chisholm. 

3. A. having taken writs of error on sundry suits against him, B, C, D and E, be- 
came his sureties in the Bond. A. then executed a deed of trust to B, C 
and D, of certain slaves, conditioned for “the payment of the judgments, 
in the event of their affirmance.” Held, that such deed was not made alone 
for the indemnity of the three sureties named in it, so as to authorise them 
to appropriate the entire amount of property included therein to their sepa- 
rate habilities. but that it went generally to the paymentof the judgments. 

Bell v. Lamkin. 
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DISCONTINUANCE. 

1. Where a party has been recognised to appear at a particular term to answer 
fora breach of the peace, and the State takes no steps towards a forfei- 
ture of the recognizance, (no indictment or presentment being preferred, or 
continuance had,) such failure operates as a discontinuance, and dischar- 
ges the accused.--Goodwin v. The Governor. 


ERROR, AND WRIT OF 

1. On overruling a motion, to enter up a judgment, nunc pro tunc, whereby costs 
are rendered against a party, a writ of error will lie.—IWilkerson vy. Goldth- 
waite. : 

2. On the determination of a motion quashing an execution, a writ of error will 
lie -- Tombechbee Bank v. Strong’s ex’ rs. 

3. A judgment by default, before filing a declaration, is error-- Masterton v. Beas- 
ley. : 

4. In order to bring a cause into the appellate Court by error, all the parties must 
join in the writ—and it is competent for one to use the name of his co-defend- 
ant, without his consent.---Jameson v. Colburn. 


EVIDENCE. 

1. The nominal plaintiff in a suit, (brought in the name of such plaintiff for the 
use ofanother,) can not be rejected as a witness for the defendant, where it 
appears that he was evidently consenting to be made a witness.-—Prewett, 
use, Sc.v. Marsh. 

2. Where a party, to whom a deed has been executed, resides without the state, 
such circumstance will be sufficient, under the statute, to authorise a copy 
of the deed, duly authenticated, to be received in evidence.--Scott v. Rivers. 

3. The certificate of a Judge to the é¢xemplification of the record of another state, 
“ that the attestation of the Clerk of the Court, is in proper form,” is suffici- 
ent to authorise the admission of such exemplification in evidence.-Brown 
v. Adair. 

4. The act of Congress of 1790, does not reqnire the presiding Judge or Justice, 
to certify that the clerk, is clerk, at the time he attests the exemplification-—-Ib. 

5. The exemplification of a record, certified by the clerk of the court, under his 
private seal, there being no official seal, will be good and receivable in evi- 
dence as though a seal of office were annexed.--- Torbert v. Wilson. 

6. Under an indictment charging an assault on the 10th, evidence is admissible 
of assaults on the 3d and 4th of the same month.-—Shelton vy. The State. 

7- The declarations ofa party can not be given in evidence at hisown instance, 
unless they form a part of the res gesta.---Kennedy v. Meador. 

2 [It appearing. that improper testimony is admi'ted by a Court to go to a jury, 
the appellate Court will not presume the proof of circumstances, (not ap- 
pearing inthe bill of exceptions) which would render such testimony legal. 

Smith v. Mazteell. 

9. Where one in a suit at law, offersin evidence, as a whole, the record and pro- 
ceedings of a chancery cause, between the same parties to the suit.—con- 
sisting in part of his own answer, and the depositions of witnesses, such re- 
cord is not admissible as testimony --Moore v. Leftwich. 

10. Whetier the statute book ofa sister state, published under the proper authori- 
ties can be read in evidence in the Courts of this State—Quarc.--Herbert & 
Kyle v. Nashville Bank. 
11. But ifthe only testimony of an authority for the publication of such statute 
book, is the declarations of witnesses, ore tenus, the book is inadmissible—Jb. 
12. An answer in chancery, responding to the allegations of a bill, and expressly 
denying them, will prevail, unless the bill be sustained by the testimony of 
two witnesses—or of one witness, and strong concurring circumstances. 
Smith, et al. v. Rogers & Sons. 
13. Where the interest ofa defendant in execution is perfectly balanced between 
the claimant and plaintiff, he is a competent witness for either party, and must 
be produced; and evidence of his declarations, is not admissible Standefer v. 
Chisholm. 
41. The gratuitous declarations of an agent,asto the ownership of property entrust- 
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496 INDEX. 

_ , 

EXCEPTIONS. 

- 1. fan exception is taken to the refusal of a Court to instruct the jury, the bill 
of exceptions must embrace so much of the evidence as to slew that the in- 
structions asked tor, arose out ofthe cause: but ifthe instructions actually 

. given by the Court are excepted to, as niistaking the law, then mo part of the 
testimony need be stated. -Peden v. Moor 
° EXECUTION. 
1. Motions in Court focredit an execution, er enter satisfaetion eon judgements; 
° must be preceeded by notice to the opposite party. — Baylor ve. Me Gregor 
» ° & Darlias. ° 


nw 


» On the determination of a motion quashing an execution, a writ of error 
wili lie.—-Tombeckbee Ban’: vs. Strena’s ex’rs. 

~ Where the interest of a defendant in execution is perfectly balanced be- 
tween the claimant and plaintill, he 1s a competent witness for ether party, 
and must be produced ; and evidence of ‘is declarations, is not admissi- 
ble.—-Standefer vs. Chisholm. 

4. Ina proceeding against a sheriff and his sereties, for failure to pay over mo- 
ney colletted on an execution, itis nees ssary to prove who the sureties 
are.— Barton, et al vs. The Baul:, &c 

. Inatrial of the right of property between aclaimant and a plaintiff in exeeu- 
tion, itdoes not devolve upon the latter to produce the judgment on which 
the execution issued—and the preduction of the crecuiien is sufficient 
between the parties contesting.—Carlton, et al. vs. King. 


i) 


a 


FRAUD. 


1. An issue in fact. involving a question of fraud, is proper to be determined by 


| a jury ; but where an issue in Jaw arises, as where the validity ef a deed 
or contract is drawn in question, itisthe province of the Court to pronounces 
a decision, if fraud ts apparent on the face of the deed er contract, or fol- 
lows trom the facts of the case presented.—Ri¢hards vs. Hazzard. 
2. Though a debtor in failing circumstances may by an assignmento! his estate 
i in trust, and in good faith, prefer one creditor to another; yet if such as 
signment be made without the consent of his creditors, and reserves to the 
i debtor a portion of his property for the support of himself; and be other- 


° - : . 2° ’ Ps ° 
wise arbitrary and unjust to the creditors generally; if Wili be Ceclares 
fraudulent in the whole, and the i] 
avail himself of any benefit undert 

' 


nvored creditor will net be allowed to 
: ; : 

1 assigument.---/). 

3. An assignment made by an insolvent debtor of his estate. appropriating to 

hituself, without the approbation of his erediters, a certain amount for his 

own support.is fraudulent and void.---J5 


{ 
i 


4. A bill of sale of persenal property .wWw a co ii ione f defi asance ormorilgnoes 
founded on a valuable consideration, and bona fit 
under our statute of frauds, as to ereditors not having actual notice of us 
existence, where the possession remains with the grantor, for more than 
twelve months from its date.--hillougi vs. Steele. 


, isnot fran inlent, per Se, 





' 
‘ 
FREEHOLDER. 
' 1. Where anaction is brought against a defendant in one county, while he is a 
i resident freeholder of another, he must take advantage ot’ such matter of 
defence in the action--and if the case proceeds to judgment, he will be 
foreclosed as to any future defence on that ground.-~ Jurbest vs. Hilson. 
. 
GARNISHEE. 

4. Where a garnishee is summoned purszant to lav, to appear and answer as 
to his indebtedness-to anotier, and it appears from the wuthority indorsed 
on the process that the summons was served by a depuiv specially au 
thorised by the sheriff to make that service; the eounsel for the debior 
—not being counsel for the garmishee—cannot have the summons dis- 
missed, on the ground ihat the authority to the deputy to serve it was in 
fact given not by the sheriff, but by a deputy; this not appearing on the 
face of the papers—and the gurnishee not having appeared or pleaded. - 

Walker vs. Taylor. i « 
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GIFT. 


L. Itis essential to the vali dity of a parol gift, of personal property, that posses- 
sion should acco impany the wift.---Frisbie, et ux, v- McCarty. 


TIUNTSVILUE BANK. 
1. Tue Actof i825 decla a forfeiture of the charter of the Huntsville Bank 
tornsue froin at t ' wei for its notes. did not take from the 
Bans the riguttusue tu surporale Capacitys IIuntsville Bank v .McGchee’s ex. 206 
INDIAY LAND : 
1. ‘Kae Stat Wabama has the undonbted constitutional right to.extend its civil 
aad a oO y i ti eountry within her limits, 
wher ivf i Lexi : i d --Cal cll y The State. , 
9, The state i ext ey tion of the State of Alabama over 
the C > Constitution of this State, or 
of Conert passed in comphance 


of thre Ginted 3 : vof any : i pas 
wii t! r3 , y in imp ance thereof --Jb. 

3. An otine yan i -to whieh the Didian title has not 
been extingul over wiieh hetion of the State 
Courts has b ,is propery ¢ u the Courts of this State, 

: lands, held legal.---dd. 


( aveoa UM SUcad Jade 7 Meus 


aud tae CulVvicuul OF j aUat) 


INDICTMENT 





° 
1. Undera Uictmont e! ing an asenanitonthe 10th, evidence is admissible 
ae ee on the 3 1° mnnonth.---Shelton v. The State. 
2, Th ci time enters into the na- 
* ‘ | lon any day previous to the finding of the 
bill, d the | lwithia whieh it may be prosecuted.--/d. 
Sone aaa 
«ti a4 ‘ . ‘ - ‘ ‘ 
1. Tas rate of interest, stinulated tobe paid on a contract, m theabsence of writ- 
ton or sevitory law. mov be fixed by a jury, according to the custom of the 
pea i t ismade.—Tute v. J rarity. 
nena aaron 
1. Courts of law, int! ise of | inte and incidental powers, have aue 
ta tof, ofone indement, against snother, existing be- 
tween the sume p in the same C t.---Scolt v. Rivers 
©. Motions in Court 1 t exes 1, or enter satisfaction on judgments 
must be eceded jatiee to the opposite party.— Baylor vs. McGregor 
y Dau ,, 


3. If ia edtering aju t, the el mits to msert the amonnt recovered, the 
indzment may be vards ame! !, and the amonnt inserted nunc pro 


tuns.---lVilerson v. G waite. 
4, Oa overru Lb notion, to en ‘1 ‘udgment, whereby costs are rendered 
aewnst a party, ay of error wu [ 
: tikes the entry in short. referring 


db. Wuere the © tu } , 
to anothers ju fein » the « y of which as full. and in proper form, such 
judgment will not be « ed perfee!, so as to authorise issuance of execue 
tion tuereon - - To vec bee Bank Vs. 70? e's eo Ts. 

6. Each judgment ent ered lori i term must be of itself, full and in proper form, 
and the imperfi fone cannot be corrected by re ference to anothere--db. 

7. Ln atrial of the right of property between aclu vot and a plaintiff in execne 
tina. itdoes not devolve upon the latter to produe > the judgment on which 





the execution issned——and the production of the execuiion is sufficient 
between tae paities contesting.—Curlton, a al. vs. ing. 
Seo Indian Lands?ssl, 2, 3 
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JURISDICTION OF Tits & 


JURY. 
ivileged to decide, 


1. Although in cases umdler twenty dollars, the courts are pri 
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without a jury, yet a cause will not be reversed, merely because the Court 
(without objection from the parties) left it to be determined by a jury. —Ca 
sey v. Briant. 

2. Held, not error, that a counsel, with the assent of the Court, had a jury re- 
called, and an erroneous charge of such Court, in favor of such counsel, re- 
tracted.-"-Smith v. Maxicell. 


JUSTICE OF THE PEACE. 
1. A justice of the Peace who receives money in his cfficial capacity, can not 
lawfully retain it, in satisiaction ofa debt due him individually.- -Prewett, 
use, &c. v. Marsh. ; 


LIENS. 
1. The purchaser of real estate, has the richt to discharge liens, and remove dis- 
abilities upon such estate, in order to obtain and perfect a title to himself. -- 
Smith v. Pettus, et al. 


LIMITATIONS, STATUTE OF 

1. The statutute of limitation, generally, does not eperate on a contract, until the 
~ is within the jurisdiction of the State, where sued.--- Towns, ex’r. vs. 

rdwell, adin'r. 

2. Areplication to a plea of the statute of limitations, that the maker of a note, at 
the time of its execution, resided in the State of North-Carolina; and had not 
resided in Alabama, six years before the issuance'of the writ, held good, on de- 
murrer.---ib. 

3. Semble—[t would not be so, if the statute had perfected a bar before the parties 
removed from the jurisdiction where the contract was entered into.-—ib. 

4. In a replication toa plea of the statute of limitation, of a fermer suit, the plain- 
tiff must set out the particulars of such suit, so as to apprise the defendant 
of what he will have to answer.--Torbert v. Wilson. 

5. It isno answer to the plea of the statute of limitation, that an action had been 
commenced in another county against the defendant, which action has not 
been disposed of: andin order to render such fact available against the 
plea of the statute, it must appear thatthe former action had beeu disposed 
of, before the last action was instituted.---ib. 


MALICIOUS PROSECUTION. 
1. 1n an action for malicious proseeution, the felony charged in the affidavit must 
be substantially averred in the declaration; but it is not essential to recite 
the whole aflidavit.--Hughes v. Ross. 


MONEY COLLECTED, OFFICIALLY. ' 

1. Ajustice of the peace, who receives moncy in his official capacity, can not 
lawfully retain it, in satisfaction of a debt due hina individually.—Prewett, 
use, vs. Marsh. 

Vide also, title “ SHERIFF.” 


MORTGAGE--Vide ‘* Fraud’’--4. 
NOTES+-Vide ‘ Bills of Exchange and Promissory Notes.?%u=. 


PENAL ACTIONS. . : 

1. In cases where a party undertakes the prosecution of a penal action, and 
sues in. the name of himself, and of the state; it is competent for the Court 
to render judgment for all costs, against the informer, if he fails to main- 
tain the action.—Casey vs. Briant. 


a wy i toa plea of the statute of limitations, that the maker of a note, at 
the time of its execution, resided in the State of North-Carolina; and had not re- 
sided in Alabama, siz years before the issuance of the «rit, held good, on de 
murrer.— Towns, e2’T, ve. Bardwell, adm’r. 
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PLEADING. 

2. Semble—It would not be so, if the statute had perfected a bar before the parties 
removed from the jurisdiction where the contract was entered into.— Towns 

ecrvs. Bardicel, adm 7. 36 
. Tia repiicudion to a ploa of the statvte of lim'tation of a former suit, the plain- 
Ti mest set ont the particulars of such suit, suv as to apprise the defendant 

of whathe will have to answer-—‘Lorbert vs, Wilson. 200 
. Itis no answer to the plea of the statute of limitation, that an action had been 
commenced in anotler county against the deterndant, which action has not 
beea disposed of ; and in order to render such fact available against the 
plea of the statute, it must appear thatthe former action kad been disposed 

of, before the last was instituted. —J. 200 
» Where ‘a defendant produces an assigned note of the plaintiff, as a set off 
against the plaintii’s action, the latter may show a total or partial failure 
of the consideration for which the note was given, either by replication 
to the plea of set-ojf. or in auswer to the general issue, and notice of set-off.— 

Hudson vs. Tindall, e2’r. 237 
In an action ov a paper, payable for staves, &e. it is essential to aver in the 

declaration, the number of siaves actually procured—Martin & Hill v. Woodall. 244 

. A judgmeut by default, before filing a declaration, 13 error—Masterton v Beasley. 247 
Under an averment in a declaration, * that the instrament was duly present- 
ed to the maker thereot.” the plaintiff may shew in evidence, that the party 
was diligently sought and could not be found; and it is not essential to 

aver the latter facts specially.— Taylor v. Branch. 249 
9. In an action for malicious prosecution, the felony charged in the affidavit must 
be substantially snieal in the declaration; but it is not essential to recite 

the whole atiidavit.—Hughes v. Ross. 25 3 
10. Where a party, after being overruled on a demurrer, pleads over, he can 
not, ifthe declaration sets forth a cause of action, afterwards allege error in 

the judgment on such demurrer ---Herbert §: Kyle v. Nashriile Bank. 286 
11. In an action on a note, payable to 2 party eo nomine, the capacity of the lat- 
ter tu contract and sue is prima facie admitted under the plea of the gene- 


i) 


on — 


2 


aon 
. 


ral issue.—Herlert & Kyle vs. Nashville Bank. 286 
PRACTICE, 


1, Courts of law, in the exercise of legitimate and incidenta) powers. have aus 
thority to authorise the set-off, of one judgment against another, existing 
betweenthe same parties, in the same court.---Scott v. Rivers. 24 

2. And such order is not subject to revision in error.-—Jb. 24 

3. Motions in Court to credit an execution, or enter satisfaction on judgments, 
must be preceded by notice to the opposite party.—-Baylor v. McGregor & 
Darling. 158 

- Ifin eatering a judgment, the clerk omitsto insert the amount recovered, the 

judgment may be afterwards amended, and the amount inserted nunc pro 


ney 


tuns.-- Wilkerson v. Goldthwaite. 159 
5. On overruling a motivn to enter such judgment, wherebv costs are rend red 

against a party a writ of error will hie---?d. 59 
6. It isin the power ofa party applying for the charge of a Court, tohave it spe- 


cifically applied te eve y point arising eh the evidence; and where the 

charge is asked ia such general manner. as that when given it may not be 

as explicit as the testimony would authoris2 : it isnot aground of reversal, 

that ihe charge was too general.—Hunt &§ N«rris vs. Toulmin. cage 178 
7, Where the clerk in entering a judgment, makes the entry in short, refering to 

another judgment, the entry of which is full and in proper form, such 

judgment will not be deemed perfect. so 2s tu authorise issuance of execur 





lion thereon.--- Tombeckbee Bank v. Strong’s ex'rs. ’ . 87 
8. On the determination of a motion quashing an execution, a writ of error will 

lie —ib. ae ci 
9. Scire Facias to the representatives of an estate, to make them parties to a suit 

must be directed to them, as sueh.—Heirs of Caller vs. Malone. et al. 305 


10. The Supreme ( ourt wali not entertain anecparte motion to make individuals 
parties to a suit, on the return ofa general scive facias only served on 
them, without evidence of dict representative character.—Jb. 305 
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PUBLIC LANDS. 


1. A mere verbal promise to pay a squatter for his improvements on public land, 
not made at the re quest ol the promusor, W iii pot sustain aa acthun.—haw 


vs. Boyd. 
REAL ESTATE--Vide ** Vendor and Voadec.”? 
RECOGNIZANCE. ; 


J. A iecognizance to appear at a term of the Court. and answer for an alleged 
offence; must set ont specifical'y the kind of offence charged to have 
been commitred.— Goodwin v. The —_ rnor. 

2 Where & party has been recognised to 1) rat a particular term to answer 

fora breach of the peave, and the State take 3 ho st ix towards a forfei- 


ture of the recogn 22) ice. (no tnudictment or presentment being preferred, or 
ince, and dischar- 








continuance had.) such tailure opeiatesas a discoutinud 
ges the poten llaeiaitn v. Lhe Governcr. 


RECORD. 
1. The certificate of a Judze to the exemplifi -ationof the record 

“ that the attestation of the Clerk of the Court is in proj 
ent tv authorise the admission of such exemplification i 


v. Adair. 








2. The act of Congress of 1790, does not re quire the presiding Judge or Justice, 
to certify thar the eelerk, igcler! :, at the time he att ts the exemnpl fication--J8, 
rder h 


3. The exemplification of a record, certified by the clerk of the Court, ur 


private seal, there being no oficial seal, Will be good and receivable in evi- 
dence as though a sea! of vilice were tenehedo= Keates t. Jiilson. 


NT. 

1. An action of Assumpsit for rent, wil] not lie at Common Law, except on an 
express promise, made at the tune of the a inise.— Beil vs. Lilis’ Heirs. 

2. The act of 18, i in relation to the action of Assumpsit fer rent, applies erly 
to the case of a demise, and Where there exisis ea ecrcemint creuti g ihe 
relation of land! one and tenant. 5 7 . 

3. So, where A has the possession of lu und ranagreeinentof sale from B, 

it 


' 


who had no leg al t; aieg eye it; ty sac il a cannot be Maintaimed by 


SCIRE FACIAS. 
1. Scire facias to the representatives of an estate. to make them parties toa suit, 
must be directed to them is such.-Fdirs of ee erv. Malone. et al. 
2. The Supreme Court will not entertain en erparte motion to make individna’s 
parties toa suit, on the return ofa genera! scire fucias. only served on ihem, 


Without ev:dence.of iheir representative claracter.—-id, 





SET-OFF. 

1. An off-set, against a plaintiils’ demand, ia an action hy him. to he available 
and to authorise a balanre m faver of the vcici dnt, must appear to be of 
matters mutually sub-istiug between theepartics-- -Seatt v. hecers. 

2. Couris of Jaw, in thé exercise of legitimate and incidental powers, have au. 
thority to authorise the sct-oil, of ent judgment, agaist another, existing be- 
tween the same parties in the same Court.—Secti v.. hives. 

3. And such orde: is vot subject to revision in e:ror.— I. 

4. Where an endorsed note is relicd on as a set off, such endorsement mest be 
proved. Cass vs. Northrop. 

5. The statute of 1819, exempting pluintifs, in suits on ass'gned paper, frem 

* proof of the assignmen'. unless defentant m nakes flidavii that it 1s forged 5 
weet applicable” to cases, where an endorsed paper is picduced as a xct 
oO — J. 


6. Where a defendant produces an assigned note ‘of the plaintiff, as a set-o 
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iF 
pn the plaintifi’s action, the Jaiter may show a total or ; sartial fail ure of 
€ consideration for which the note was given, either by a a repiication to 
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the plea of sct-off, or in answer to the general issue, and notice of set-off ..~Hud- 
son v- Tindall, ex’r. 


SHERIFF. : 
]. itis not com: soper: vr acourt of law, on motion, to order the sheriff to retain 
out of mony ¢ “ted for a plaintiff, the charges of an attorney for commis- 


sion, or compens “ on fur extra services—not being costs or taxed fees.--Long 
v. Lewis. 

2. Iv a proceeding against a sheriff and his sureties, for failure to pay over mo- 
ney collecte: \ onan execution, it ts nect essary to prove who the sureties 
ar2.—Barton, etal vs. The Banl:, &c 

3. In a proceeding against 9 she: and his sureties, under the act of 1825, for 
failing to pay over money, it ls requisite to allege in the notice. by special 
averment, that the money h: id been demanded, and by whom that demand 
was made.---Barton, et al. v. Pecks. 

4. Buta verdict will cure the de fect, if the record shews provf of the fact.---Jb. 

5. Such proc -edings are not limited to the pe riod during which a sheriff holds 
his office, but may be instituted after that period has elapsed. -- 

6. Damages at the rate of five per cent. per month, in such cases, are allowed, 
fiuin the time the demand is proved to have been made, until its cullection-tb. 


ies ag} be 
1. Waere A paid to Ba sum of money,t» be vested in personal property for the 


use of B’s child,and B instead of purchasing property. set apart a portion of 
his own, withthe consent and approbation of A; B cons sidered asthe trustee 
of his chiid, and the possession deemed good. so as to vest In the child a ti- 
tle against either A or B’s subsequent acis.--Hardwwick v. Rabinson, et ux. 


VENDOR AND VENDED. 
1. [tis competent tor Courts of Chancery to relieve a purchaser of real estate 


froin p tyment of the pure — inoney, where the vendor cinnot effect a 
title. —Smith vs. Pettus, et. 

2. The inabili y of a vendor, a insolvency, to make titles to real estate 
sold by him, is a sufficient grouud for the interposition of equity to prevent 
such vendor from enforcing the payment of the purchase money, until 
such disability is removed.—Jd. 

3. And where a note has been given by the vendee for the purchase money, 
equity will inte rpose a zainst its recovery, even in the hands of an assignee 
if the equitable defence would have availed against the payee.—Id. 

4. The purciiaser of real e st has the right to dise harge liens. and remove dis- 
abilities upon such estate, in order to obtain and perfecta tile to himself--ib. 

5. Tae vendee of personal property w il] not be permi ted to defend against 
the consideration of ihe purchase money, by a mere allegation, that he has 
been deprived of the property by another, whose title is not shewn to have 
been superior to his own—and whica title he would not defend, because 
the vendor’s agent refused to execute a bond of indemnity--Cargill v. Walker 


WILL. 


1. A wil: of personal estate, is not necessarily void, for want of subscribing wit- 
nesses. Mc Grews v. McGrews. 

2. The Orphans’ Corrt has peculiar and original jurisdiction over the subject of 
the prob ite of wills, and its decree in relation to the establishment of a will 
must be taken as properly entered, upon legal testimony, unless the contra- 
ry appears.-—v. 

. A, by his last will and testament . bequeathed two quarter sections of land to 
his danghter B. The land ha { been purchased of the United States, and 
but one-third of the purchase moncy paid. Held, that A’s e2 xecutor was 
bound to pay out the balance cue to the U nited States, and perfect B’s ti- 

uring that her share, then, would only equal the legacies giv- 





tle ; on it app 


enoff by the ‘said will to A’s other children.—-Green, et ux Moore, ex’r. 
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